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INTRODUCTION 


The Civil Aeronautics Board is finishing the first 
decade of a daring legislative experiment. When Con- 
gress adopted the Civil Aeronautics Act in June of 
1938 the airline industry was rather smaller than a “speck 
in the sky.” * It had not developed well defined faults to 
which the legislature was applying specific remedies. Con- 
gress drew upon its experience in wrestling with the prob- 
lems of surface transportation, assumed that such expe- 
rience furnished a reasonably sound guide for anticipat- 
ing the problems of air transportation, and provided for 
this embryonic industry an Act which in its essentials 
comes straight from Parts I and II of the Interstate Com- 
merce Act.” Rare, indeed, are other instances of a legis- 
lative body’s acting to meet needs so far in advance of 


* Member of the bars of the District of Columbia and New York. LL.B., 
Columbia 1933. This article makes a few references to cases pending before 
the Civil Aeronautics Board. It is impossible to undertake a review so com- 
prehensive without some such comment. It is hoped that any such reference 
avoids offense. 

1 See testimony of ICC Commissioner Walter M. W. Splawn, Hearings be- 
fore House Committee on Interstate and Foreign Commerce on H. R. 2531, 
76th Cong., Ist Sess. (1940) p. 28. 

2The Act is administered by the Civil Aeronautics Board. It provides for 
certificates of convenience and necessity, regulates rates, governs interlocking 
relationships, strikes, at unfair competitive practices, and so on. In addition to 
these fairly conventional regulatory provisions, the Act contains safety and re- 
lated provisions, which in the main simply continued in effect the far-sighted Air 
Commerce Act of 1926. It also makes the President an ultimate dictator in 
granting or withholding authority to engage in foreign air transportation or air 
transportation to or within the Territories or possessions, since Board action is 
subject to his approval. 

[1] 
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their actual appearance. Even now, nearly ten years 
later, there are important instruments of regulation cre- 
ated by that Act which have never been sharpened by use 
because the occasion for employment to any significant 
extent has not yet arisen.® 

To summarize is to risk inaccuracy. But it is reason- 
ably fair to say that the Congressional decision of 1938 
amounted to a determination that a new agency of five 
men, vested with sweeping authority, should see to it 
that an infant transport industry, of more than passing 
importance to our military power, should be spared the 
evils of overbuilding, wasteful competitive warfare, 
bankruptcies,‘ rate discrimination, and business piracy 
which, in surface transportation, had concerned Congress 
for many years before it took remedial action. If any 
of those evils were to appear in the air as they had on 
earth it would be due to the faulty judgment of five men, 
not of Congress. That is just about the substance of the 
Civil Aeronautics Act. 

The responsibility thus placed on the Civil Aeronau- 
tics Board is an awesome one. Moreover for more than 
half of the Board’s tenure its discharge has been under- 
taken in abnormal circumstances induced by war.° 

The core of the Board’s problem in this first decade 
has been the granting of new routes. When the Board 


But as a matter of practice the Board apparently decides what is done in all 
save the exceptional case. For examples of Presidential dictation see American 
Airlines, Inc—Temporary Service to Mexico, 3 C. A. B. 415 (1942); Latin 
American Air Service, 6 C. A. B. 857 (1946). The Act also has certain other 
provisions peculiar to air transportation, such as provisions relating to air mail, 
a rigid formula imposed for pilot’s pay, provisions for notice of obstructions in 
the navigable air space, and others. 

3 On the face of the Act one of the most important provisions is that for the 
regulation of passenger and cargo rates. But, while there has been some inter- 
esting administrative action thereunder, see e.g. Motions of Air Freight For- 
warder Association, 7 C. A. B. .... (1947) ; opinion in Docket 3170, 7 C. A. B. 
.+++, (1947), as yet it has hardly affected the industry in any fundamental way 
or extended protection to the public for which there was = substantial need. 

*Cf. H. Rept. No. 2254, 75th Cong., 3d Session p. 2 (19 

5 As late as 1946 much of the airlines’ energies were P nen to high priority 
military transportation. As early as 1940 the airlines’ equipment programs were 
affected by the drains of war. Indeed, contrary to general impression, the airlines 
today are probably less advanced, technologically, than they would be had 
there been no war. Their equipment programs will not catch up for some time 
to come. 
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was created it inherited about 37,000 miles of domestic 
routes and about 30,000 miles of routes outside the conti- 
nental United States under the American flag. By Sep- 
tember 1, 1947, it had granted about 75,000 miles of addi- 
tional domestic routes and about 150,000 miles of addi- 
tional routes outside the continental United States, to say 
nothing of the thousands of miles of routes to be operated 
by the foreign flag carriers with which it has been called 
upon to deal.® Even this expansion has been more re- 
stricted than one, at least, of the Board’s members would 
approve.’ Indeed a sober reading of the Board’s opinions 
gives the impression that there has sometimes been an 
almost frantic haste—as though a complete and final air 
transport system must be marked out from proposals cur- 
rently advanced. 

It would be a miracle if this job had been done without 
mistakes. Sooner or later there will have to be a thor- 
ough-going appraisal of the results of the Board’s actions. 
This appraisal is not one for a lawyer but for legislators, 
businessmen and economists. The lawyer can contribute 
only by endeavoring to draw from the specific cases such 
general principles governing the Board’s action as are 
discernible from the opinions and suggesting possibly 
relevant considerations that appear overlooked. 

In the new route cases the most important and contro- 
versial issue has been that of the choice of the carrier to 


6 The figures given in the text are derived from Mileage Books 1 and 2 pub- 
lished by the Board’s Economic Bureau. Those books classify routes as “inter- 
state,” “international” and “overseas,” but they nevertheless include in “inter- 
state” mileage certain routes into Mexico and Canada, which are international 
rather than interstate. The “domestic” mileage referred to in the text is the 
“interstate” mileage of the Mileage Books, revised so as to eliminate all routes 
into Canada or Mexico. 

The total assets of the industry have also shown a considerable increase. 
“Today, the depreciated value of the airplanes owned by four companies .. . 
will about equal the total assets of the (entire) industry ten years ago.” Amer- 
ican Aviation, p. 13, October 1, 1947. 

7 See the dissent of Mr. Lee in Pacific Case, 7 C. A. B. 209 (1946), express- 
ing the view that in the international field there is an opportunity for further 
expansion of United States carriers which will never be presented again under 
such favorable conditions. It was also Mr. Lee with whose dissenting views 
the President agreed when, in Latin American Air Service, 6 C. A. B. 857 
(1946), he ordered a considerably further expansion in Latin America than the 
majority of the Board had recommended, 
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receive the route. We shall examine the Board’s treat- 
ment of that question. 

Under the Act a carrier can not engage in common 
carrier air transportation to any point or with respect to 
any class of traffic unless it has been authorized to do so 
in a certificate of convenience and necessity issued by the 
Board,® or has been exempted by the Board from this 
requirement of the law. Exemptions have been of rela- 
tively limited significance. But see infra pp. 16, 18. 

The only provision of the Act to guide the Board in 
the issuance of a certificate and in the choice of the car- 
rier to receive a certificate is one stating that certificates 
shall be issued as required by the present or future public 
convenience and necessity. This term is defined in the Act 
in a way which is fairly conventional (and very general) ,” 
except in one particular to which we refer later.” 

It would not be complete to consider the question of 
choice of carrier solely in terms of the principles govern- 
ing decision between applying carriers where an entirely 
new service has been found warranted. In a very real 


8 Services in operation when the Act was adopted received automatic certif- 
ication under a “grandfather clause.” Foreign flag carriers are required to se- 
cure permits, not certificates, and are not dealt with in this article. 

® This definition appears in section 2, providing: 

“In the exercise and performance of its powers and duties under this Act, the 
Board shall consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity— 

“(a) The encouragement and development of an air-transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and of the national de- 
fense ; 

“(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest. degree of safety in, 
and foster sound economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, air carriers ; 

“(c) The promotion of adequate, economical, and efficient service by air car- 
riers at reasonable charges, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices; 

“(d) Competition to the extent necessary to assure the sound development 
of an air-transportation system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the na- 
tional defense; 

“(e) The regulation of air commerce in such manner as to best promote its 
development and safety; and 

“(f) The encouragement and development of civil aeronautics.” 52 Srat. 977 
(1938), 49 U. S. C., § 402 (1940). 


10 The reference to competition in section 2 (d) is unusual. It will be dis- 
cussed in the second half of this article appearing in a later issue, 
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sense there is a question of choice of carrier, even though 
there is only one applicant, when it is decided to grant 
an additional service between points already provided 
with service,” for that decision amounts to a determina- 
tion to choose some new carrier to participate in the 
traffic between those points rather than to leave all such 
traffic to the existing carrier or carriers. Hence when 
we refer to “new routes” we mean that it is new to the 
carrier receiving it, even though it may exactly duplicate 
an existing operation. Therefore we cannot always 
sharply differentiate the question of choice of carrier 
from the question of the need for a “new route.” 

Likewise, in referring to “new route,” we refer to 
amendments of existing certificates as well as the issuance 
of new ones. Some of the cases will deal simply with the 
addition of a single city to a carrier’s existing authoriza- 
tion rather than the grant of a route between a series of 
new cities. 


I. NEW COMPANIES 


From time to time the Board has been faced with ap- 
plications for new routes by companies not already en- 
gaged in air transportation. In a choice between a new 
company and an existing airline the latter would usually 
have the upper hand at least from the standpoint of econ- 
omy of operations. The question is: what room is there 
for new companies? 

The Board’s earliest treatment of the question did not 
occur in a clearcut case. In All American Aviation, 
Pick-up, Delivery Service,” the applicant, All American, 
was not entirely new for it had been engaged in mail serv- 
ice with aircraft equipped with a pick-up device for some 
time and had done considerable pick-up pioneering. The 


11 Single carrier service or one carrier service means that a service is pro- 
vided between the points in question without the need to change from one car- 
rier to another. The Board often refers to new single carrier service, meaning 
that such service is provided for the first time, even though a service by con- 
necting carriers may have existed theretofore. 

122 C. A. B. 133 (1940). 
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pick-up device enabled it to take on and discharge cargo 
without landing. It sought a certificate authorizing it to 
engage in transportation of mail, property, and passengers 
over a series of so-called feeder routes covering numerous 
relatively small cities situated close together, using the 
pick-up device for mail and property at certain inter- 
mediate points. 

Eastern and TWA, iarge established airlines, in inter- 
vening, argued that the existing air carriers should be 
given the opportunity to develop feeder routes before 
new companies entered the field. But the Board recog- 
nized that in fact it was All American which was the pio- 
neer in the pick-up type of service. The established 
carriers had made no attempt to develop it. The Board 
proceeded to reason that the proposed service was “dis- 
tinct from through Service,” saying that airplanes in long- 
distance operation cannot make frequent stops, or even 
pick-ups, without destroying the value of the long-dis- 
tance operation.” 

Then, significantly, the Board added that the inter- 
veners’ argument was inconsistent with a provision of 
the Act calling for competition,” and that: 

. .. Any such theory as advocated by the interveners, which 
would result in reserving solely for existing airlines the privilege 
of providing all additions to the present air-transportation sys- 
tem of the United States, is untenable.*® 

So routes were awarded to All American, confined, 
however, to mail and property because of safety consid- 
erations. 

Somewhat later the Board was faced with competing 
proposals by Essair and Braniff to provide a service be- 
tween certain cities in Texas.” Although Essair had 
conducted air transport operations for a short time, with- 

18 Td. at 145. 

14 Td. at 146. 

15 The Board was referring to section 2(d). Supra note 9. 

162 C. A. B. at 146. 


17 Continental Air Lines, Texas Service, 4 C. A. B. 215 (1943), on reconsid., 
4C. A. B. 478 (1943). 
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out a federal certificate, it was, to all intents and purposes, 
a new company.” Braniff was one of the established car- 
riers. 

Braniff’s application was denied on the ground that 
there was not sufficient traffic “to warrant the operation 
of the type of service currently provided by Braniff on an 
economically sound basis.” * 

Essair’s proposal was described as a feeder proposal. 
Essair contended that it would use equipment smaller and 
less expensive than that contemplated by Braniff, better 
suited for low traffic areas.” The Board observed that 
service of feeders to communities of traffic potential too 
low to justify large airports and conventional equipment 
presented a problem of increasing importance. It referred 
to an investigation of the problem which it had instituted 
and decided to defer action upon Essair’s application.” 
A few months later, upon reconsideration, Essair was 
granted a temporary certificate, as a practical feeder ex- 
periment, for a service to be performed with equipment 
“chosen with primary reference” to the requirements of 
local or feeder” service.” 

Here the Board had a clear opportunity to voice the 
need for a new company, as distinguished from an estab- 
lished company, to perform what it apparently regarded 
as a distinct type of service. But it seems to have pitched 
decision entirely on the ground that Essair proposed a 
service with feeder type equipment, suited to the opera- 
tion, whereas Braniff did not.“ Essair might well have 
been an established company for all that appears in the 
opinion. 

18 Td. at 244. 

19 Id. at 248. 

20 Id. at 248-249. 

21 Id. at 249-250. 

22 The terms “local service” and “feeder service” are often used interchange- 
ably, though the words have different connotations. 

234 C. A. B. at 484. 

24 Incidentally neither Essair nor most later feeders, when they actually oper- 


ate, seem to have employed equipment any different from old trunkline equip- 
ment. 
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It was not until Rocky Mountain States Air Service® 
that the Board again decided a feeder case. This opened 
a series of cases having as a primary object the establish- 
ment of an extensive network of feeder lines on a tempo- 
rary, experimental basis. For some years the merits of a 
possible feeder experiment had been debated.” One of 
the main issues in the debate had been: Should feeder 
service be provided by established carriers? 

In the Rocky Mountain case the question was presented 
sharply. Western, an established carrier, and Summit, a 
new company, had competing applications for certain 
routes found by the Board to be desirable. Each appli- 
cant presented his case as an outright feeder proposal, 
with special feeder equipment and standards of service 
projected.” The Board selected Summit. . It reasoned 
that, since the service would be experimental, Western’s 
experience with “conventional air services” should not be 
“controlling.” Western is devoted “primarily” to con- 
ventional air transportation with large, fast aircraft. The 
service visualized is “an entirely new type” meeting the 
needs of smaller communities and short hauls. Thus far 
the reasoning states distinctions which may or may not be 
significant. But then comes the real reason for selecting 
a new company in preference to an existing carrier: 

. .. In view of the limited traffic potentialities of the points on 
the new system, an unusual effort will be required to develop 
the maximum traffic. Greater effort and the exercise of man- 
agerial ingenuity may be expected from an independent local 
operator whose continuation in the air transportation business 
will be dependent upon the successful development of traffic on 


the routes and the operation of the service on an adequate and 
an economical basis.”* 


256 C. A. B. 695 (1946). 

26 The Essair case was an aberration; for some reason, not too clearly ex- 
pressed by the Board, the Essair “experiment” had been permitted to jump the 
gun. The result is that Essair (now Pioneer) has received an extension in the 
life of its certificate in order that it may be more nearly contemporaneous with 
other experimental feeder certificates issued more recently. Pioneer Air Lines, 
7C. A. B....., .... (4) (1946). [Opinions not yet in print will be cited in 
the foregoing style. The number in parenthesis is the page of the mimeo- 
graphed copy.] 

276 C. A. B. at 720-721, 722-723. 

28 Jd. at 736-737. 
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In all the other feeder cases thus far decided, though 
existing trunk carriers have sought feeder routes in nearly 
every one, new companies have been selected for reasons 
similar to those stated in the Rocky Mountain case.” 

Thus in the feeder field the Board so far has not only 
introduced new companies into the industry but has vir- 
tually slammed the door to the established carriers.” 


29 Florida Case, 6 C. A. B. 765, 786 (1946). (In this case the skepticism of 
the established carrier seeking the feeder route as to the success of the experi- 
ment “~ also emphasized. See infra p. 51; see also North Central Case, 
ioe S Saeeeoe (63-64) (1946). See also ‘infra note 80). West Coast Case, 
6C. A.B. 961, "981 (1946). (Here the Board also pointed out that the luxuries 
of the conventional type of service must be eschewed if feeder routes are to suc- 
ceed. 6 C. A. B. at 999). New England Case, 7 C. A. B. 27, 39-40 (1946). (In 
this case, though the application of the established carrier for some feeder 
routes was denied on the basis of the reasoning in the Rocky Mountain case, 
the Board found reasons to grant that same carrier a number of small points, 
service to and from which would hardly be distinguishable from feeder service. 
7 €. > > at 45-46, cf. 48-49; see also infra note 117). Texas-Oklahoma Case, 
7 CLA cose Gla om SO. of. 7a) (1946). (In this case several of the new 
nian ‘applying for feeder routes were “sponsored” by one of the established 
carriers operating in the area and, in denying their applications, that fact was 
mentioned. 7 C. A. B. at .... ( 75) : cf. Rocky Mountain States Air Service, 
supra note 25, at 716-717. It was also said in this case that a feeder operation 
by a trunk carrier might interfere with the trunk service. See infra note 117). 
Southeastern States Case, 7 C. A. B. .... (22, 24, 30, 39) (1947). (In this 
case Mr. Young dissented from the refusal to certificate feeder routes to estab- 
lished carriers; he argued that the feeder experiment should include an experi- 
ment in the provision of such service by established carriers. See infra note 
117. See also his remarks on the subject in his separate opinion in Texas-Okla- 
homa Case at . (9-10) ; cf. North a co ef oe? Sa (64) 
(1946). But cf. ‘Great Lakes Asap Case, 7 CA. B....-. (47-48, "58, 61- 
62) ogy 8 a note 30). See also Note, 14 J. of Air Law and Commerce 
386, 389 (1947). 

30 The statement in the text could be made without qualifying footnote until 
the recent decision in Great Lakes Area Case, 7 C. A. B. .... (1947). There 
TWA was authorized to serve, for three years, a large number of relatively 
small points, relatively close together, and United was permitted to pick up one 
relatively small point for a similar period of time. The opinion says, of TWA, 
that this will afford an opportunity to “experiment with short-haul services by 
one of our existing trunk carriers,” id. at .... (48), that the certification for 
United was for similar reasons, id. at .... (58); cf. .... (43-44), that there- 
fore no feeder carrier would be certificated in the particular region involved and 
that after the experimental period the results could be assessed along with the 
feeder experiment, id. at .... (61-62). But a majority of the Board did not 
say this. One of the five members (Mr. Ryan) dissented from the award to 
TWA. And two others (Messrs. Branch and Young) insisted that the certi- 
fication to TWA was not at all an experiment in having a trunk carrier provide 
feeder service, but amounted simply to putting “local” points on a trunk route, 
which has often been done. See infra note 117. In any case it is rather ludi- 
crous to term certification of one point to United as a part of the feeder experi- 
ment. And the Board made no special provision of cost reporting or otherwise 
wherewith to assess the alleged experiment. Nor was TWA or United pre- 

vented from serving the points in question just as it would serve any other 
point: in other words service was not required to be “local” or “feeder” in na- 
ture. All things considered, therefore, the decision amounts only to an example 
of certificating small points on a trunk route, cf. infra note 117; and whether a 
Board majority could be marshalled in support of certification of a feeder serv- 
ice to an existing trunk carrier remains an open question. Indeed, since the 
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Even so, however, the Board’s reasoning has placed little 
or no emphasis upon the need for new companies solely 
for the purpose of getting new blood into the industry. 
The reason has been, rather, that it is desired to secure 
concentration upon making feeders successful. That rea- 
son would not exclude an applicant because it is already 
in the business zf its business were the feeder business. In 
fact in the T'exas-Oklahoma Case, the Board rejected new 
companies for certain feeder routes and chose Pioneer 
(formerly Essair), which by that time was an existing 
Carrier, saying: 

Where both Pioneer and a new carrier propose service to the 
same points and the only question is the choice of a carrier, we 
believe that Pioneer should be permitted to expand rather than 
that a new carrier should be certificated to serve the territory.™ 

Despite the dictum in the All American casé, supra p. 6, 
the Board has yet to accept, as one of the specific objects 
of the Act it administers, the opening of air transporta- 
tion to newly organized ventures.” 

Great Lakes Area decision the Board has said of its feeder experiment that it 
“was definitely convinced that such services, if they were to be provided at all, 
would require specialized planning, specialized equipment, and specialized opera- 
tors focusing on the development of the local transport market.” (Emphasis 
added). Statement of Civil Aeronautics Board before The President’s Air Pol- 


icy Commission, October 27, 1947, p. 34 of mimeographed copy. Needless to 
say TWA, one of the largest airlines in the world, is not such a “specialized 


operator.” 

mF GB. B. cccss (71) (1947). Cf. authorization of additional feeder 
routes to Parks—already a feeder carrier—in Great Lakes Area Case, 7 C. A. 
Ba. ccccg ccve (leer Se) CRB), described as “desirable additions to Parks’ 


previously authorized route system.” But cf. Los Angeles Helicopter Case, 
infra note 32. 

82 There are, however, two cases where new companies were awarded tem- 
porary certificates which were a bit different from the feeder cases. 

One involved proposed suburban commuting service between New York City 
and nearby cities with amphibious equipment, without authority to carry the 
mail. The new company was the only applicant. The Board said, “It is of 
considerable public interest that mew types of scheduled air transportation be 
fostered when circumstances ar economic success.” Air Commuting, New 
York City Area Service, 7 C. A bake . (9) (1947). (Italics supplied). 
Of course an existing company ‘onld provide a new type of service. 

The other case is of more a to the point under consideration. In 
Los Angeles Helicopter Case, 7 C. A. B. .... (1947), an experimental heli- 
copter mail and express service within the Los Angeles area was proposed by 
two applicants. One was not engaged in air transportation. The other had 
recently been granted a certificate for a feeder service. The application of the 
former was granted. The Board said that the fact that the latter was already 
a certificated carrier was “not a controlling factor in its favor” because of the 
great difference between its feeder operations and the proposed helicopter serv- 
ice which would be very complex. Two such different and important experi- 
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Indeed, when we turn from the feeder cases to those 
which deal with conventional trunk line routes, we find 
what comes very close to a negation that the Act has any 
such object. 

In the domestic field, no new company has yet per- 
suaded its selection for a trunk route. Few have made 
any considerable effort to present a substantial case. One 
fairly early effort failed, although it is difficult to tell 
whether the failure was due to the fact that the route 
found to be justified would not support an independent 
carrier (an obviously sufficient reason in that instance) * 
or to the fact that the applicant’s organization and plans 
were too insubstantial.* 

In another case the new company failed for the asserted 
reason that it proposed short haul service between various 
points within the area in question, whereas the service 
found by the Board to be required was long-haul in na- 
ture; the Board felt that the development of such long 
haul traffic should not be entrusted “to a new company 
whose principal objective is providing short-haul serv- 
ice.” 35 

A much more carefully formulated and energetically 
ments as a feeder service and a helicopter service would not be developed to 
the maximum if undertaken by one management. The feeder carrier should 
concentrate on the development of its feeder experiment. Jd. at .... (11). The 
new company would specialize on the helicopter service “with undivided atten- 


tion.” In addition its experience would furnish cost information for the new 
type of service without the need for complicated cost allocations. Jd. at .... 
12 


). 

38 Cf. Latin American Air Service, 6 C. A. B. 857, 888 (1946). 

34 Trans-Southern Airlines, Amarillo-Oklahoma City Operation, 2 C. A. B. 
250, 271-272 (1940). It goes without saying that the Board can not grant 
applications which are backed by no indication of well-formulated plans which 
can be carried into execution. Delta Air Corporation, Service to Atlanta and 
Birmingham, 2 C. A. B. 447, 488 (1941); Pacific Case, 7 C. A. B. 209, 228-229 
(1946) ; South Atlantic Routes, 7. m B. 285, 306 (1946) ; Great Lakes Area 
Case, 7 C. A. B. ...., .... (89-90) (1947). Even so, in one of the feeder 
cases, a new company received a certificate though it had no operating organ- 
ization in being; the Board found that its officers had had considerable _avia- 
tion experience. West Coast Case, 6 C. A. B. 961, 997 (1946). But cf. South- 
eastern States Case, 7 C. A. B. .... (63- 64) (1947). 

35 Kastern Airlines, Great Lakes- Florida Service, 6 C. A. B. 429, 439 (1945). 
While denying certain of the proposals of the company referred to on the 
grounds paraphrased in the text, other proposals of this carrier and of other 
new companies involved in the same proceeding were described as for feeder 
or local service and decision thereon was deferred until one of the cases dealing 
with feeder proposals was presented. Jd. at 452-454. 
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presented proposal came from Seaboard Airways, an op- 
tion to purchase 30 per cent of the stock in which was 
held by the Seaboard Airline Railway. It sought routes 
between New York and Miami and New York and New 
Orleans, already served by Eastern, urging that this would 
constitute “a well-rounded airline system capable of con- 
ducting a financially sound operation without need for 
Government subsidy,” and proposing a cargo operation, 
as well as a passenger service, which would be independ- 
ent of the air express system of the Railway Express 
Agency and would offer new low rates.** The application 
was denied on the ground that there was insufficient traf- 
fic to justify a second carrier between New York and 
New Orleans; and as to the New York-Miami route it 
was found that there was room for only one additional 
carrier, and that certification of Seaboard in preference 
to National, an existing carrier which was applying for 
the same route, would result in injurious diversion from 
National’s existing system.” 

Seaboard’s petition for reconsideration demanded a 
clear answer to the question whether the decision “rested 
upon the fact that Seaboard is a new carrier.” * The 
Board flatly said that it did not rest on that fact.” But the 
interesting thing is that the Board did recognize that the 
choice of National in preference to Seaboard was dictated 
not only by the adverse effect which Seaboard would have 
upon National but also by the opportunity thus afforded 
to improve the position of National, a small carrier need- 
ing added strength.” This, of course, is only another way 
of saying that where the grant of a needed new route to 
an existing carrier will provide for that carrier a desir- 
able improvement in its service, that opportunity will be 


36 Colonial Airlines, Atlantic Seaboard Operation, 4 C. A. B. 552, 559 (1944). 
37 Td. at 560. 

384 C. A. B. 633, 634 (1944). 

88 Ibid. 

40 Jd. at 635. 
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availed of in preference to a grant to a new company.” 
And that view naturally is a sharp curtailment of the 
chance that a new company will get a trunkline operation. 

But long before the Seaboard case the Board had 
spoken much more frankly on the subject of new com- 
panies. In Delta Air Corporation, Service to Atlanta and 
Birmingham,” the Board faced a choice between Dixie, 
a new company, and PCA, an existing carrier, for a route 
between Pittsburgh and Birmingham. It chose PCA, 
saying: 


The Pittsburgh-Birmingham route would form an integrated 
part of Pennsylvania-Central’s system, with connections at Knox- 
ville for points served by its route No. 51 and at Pittsburgh for 
the northern industrial cities served by its system. Through its 
ability to provide connections at these points on its own system 
with elimination of inconvenience to passengers, Pennsylvania- 
Central could provide a service which would not be available if 
the operations were conducted by Dixie. The difficulties of es- 
tablishing and maintaining convenient connecting service between 
independent carriers has been clearly demonstrated by the rec- 
ord in this case. It is, we believe, undesirable to increase the 
number of instances in which such connections would be made 
necessary by the authorization of operations by a new carrier 
which would necessarily involve additional connections, when it 
appears that the service could be provided as well as a part of 
the system of an existing carrier. Upon consideration of all the 
facts of record, we find that the public interest would be best 
served by the operation of the Pittsburgh-Birmingham route by 
Pennsylvania-Central. 

In reaching this conclusion we recognize the fact that the con- 
siderations which lead us to this determination would be equally 
applicable in any case in which an existing air carrier is com- 
peting with a company without operating experience for a new 
route or service. The number of air carriers now operating ap- 
pears sufficient to insure against monopoly in respect to the aver- 
age new route case, and we believe that the present domestic air- 
transportation system can by proper supervision be integrated 
and expanded in a manner that will in general afford the compe- 
tition necessary for the development of that system in the man- 
ner contemplated by the Act. In the absence of particular cir- 
cumstances presenting an affirmative reason for a new carrier 
there appears to be no inherent desirability of increasing the 
present number of carriers merely for the purpose of numerically 


41 Cf. Colonial Airlines, Washington-Ottawa-Montreal Service, 6 C. A. B. 
481, 496-498, 504 (1945). 


422 C. A. B. 447 (1941). 
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enlarging the industry. In the instant case there is no indication 
that the operation of this route by Pennsylvania-Central consti- 
tutes a monopolistic condition contrary to the public interest, nor 
is there any evidence of record as to any unusual factors which 
make it appear desirable to add a new operator to those presently 
authorized to engage in air transportation.** 

While this statement does not go quite so far as to re- 
verse the dictum uttered not long before in the A/l Amer- 
ican Case, supra p. 6, it does practically amount to a denial 
that one of the Act’s purposes is the introduction of 
new ventures. Indeed it goes much further; it virtually 
Says that, unless there is some affirmative reason for 
refusing to certificate an existing carrier for a given new 
route, the existing carrier will be preferred over a new 
company. 

An effort was made in Northeast Airlines, North At- 
lantic Route Case“ to present an affirmative reason for 
granting new transatlantic routes to new companies in 
preference to existing carriers. There two new companies 
argued that they should be selected in preference to exist- 
ing carriers—who were domestic carriers—on the ground 
that to extend an existing domestic carrier internationally 
would upset the domestic “competitive balance,” whereas 
certification of a new company 


would best develop the national air transportation system by 
placing such an operator in a position to offer impartial con- 
necting service to the domestic air carriers.*® 


The Board recognized “some merit” in the argument but 
decided that it was outweighed by the need to have strong, 
experienced organizations in the competitive North At- 
lantic trade, ready for “an early inauguration” of air 
service to Europe.” 


48 Jd. at 479-480. 
446 C. A. B. 319 (1945). 
45 Jd. at 341. 


46 Jbid. The “neutral carrier” argument was also made to no avail by two 
new companies in Hawaiian Case, 7 C. A. B. 83 (1946). One, Ryan, was re- 
jected because it would not be sufficiently strong. Jd. at 108-109. The other, 
Matson, an existing steamship company, was rejected because it would be too 
strong a competitor for the existing service of Pan American; it was pointed 
out that Matson already had the only steamship line to Hawaii and was deeply 
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Only in the foreign service field, and there only in one 
case, has the Board certificated a new company for a 
trunk route. That was in the famous American Export 
case, early in the Board’s history.*’ There the Board was 
faced with the question whether Pan American was to be 
the only transatlantic carrier. Apart from Pan American, 
American Export was the only company proposing such 
a service. It was decided that the Act required that a 
United States carrier, in addition to Pan American, be 
certificated so American Export was chosen. It is a fair 
guess, from the course of later decisions, that if, in the 
same circumstances, there had been an opportunity to 
choose between the new company, American Export, and 
an existing carrier as the medium for breaking the Pan 
American international monopoly, an existing carrier 
would have been selected. In fact when, a few years 
later, a further certification of transatlantic routes was 
determined, American Export was preferred over new 
companies. Weighing then in American Export’s favor 
was its previous developmental work on the North At- 
lantic,“ and the acquisition by American Airlines, an 
existing domestic carrier, of a controlling interest in Ex- 
port which the Board approved at the same time.” 

Apart, then, from the feeder cases,” where affirmative 
objections to the choice of the existing trunk carriers have 
been voiced by the Board, the new company thus far has 
found no room in the air transport network. The Board 
has refused to recognize a kind of moral claim to priority 
entrenched in the Hawaiian hotel and tourist business. Jd. at 108. United, an 
existing carrier, was selected for the further reason that it would provide one- 


a service between Hawaii and interior points in the United States. Jd. 
at 109. 

47 American Export Airlines, Trans-Atlantic Service, 2 C. A. B. 16 (1940). 

48 Northeast Airlines, North Atlantic Route Case, 6 C. A. B. 319, 343 (1945). 
Due to a combination of circumstances American Export had operated under its 
previous certification for only a few months prior to the 1945 decision, but it 
had conducted a contract service for the Navy across the Atlantic for nearly 
three years. 

497d at 342-344; American Airlines, Control of American Export Airlines, 
6 C. A. B. 371 (1945). 

50 And cases closely related. Supra note 32. 
z 
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on the part of existing carriers." But in the Seaboard 
case, supra pp. 11-13, and much more frankly in the 
Dixie case, supra pp. 13-14, it has all but foreclosed the 
new company’s chances in the conventional air service 
where an existing carrier is available for choice. It is 
true that the strong dicta in the Dixie case have not been 
repeated. Nonetheless the point underlying those dicta 
has more than once been applied since in choosing an 
existing carrier in preference to a new company: that is, 
that it is not desirable further to complicate the problem 
of providing connections by introducing new companies.” 

There is now approaching the Board a case in which 
new companies are making a determined effort to secure 
certificates. The case has an extraordinary background. 

The economic regulation, and some of the more strin- 
gent safety regulation, of the Act apply to common car- 
riers by air, whether scheduled or non-scheduled. At 
the time of the Act’s adoption there were a number of 
operators who had been engaged in transporting passen- 
gers, ostensibly on a “charter” basis, not over fixed routes 
but usually from a fixed base. ‘There was doubt as to 
whether such operators were common carriers. Shortly 
after the Act was adopted the Board sought to avoid the 
issue—or at least to postpone it—by exempting persons 
engaged exclusively in non-scheduled operations. In 
1938 it would have been more trouble than would have 
been justified to have attempted to distinguish between 


(1940). American Aviation, Pick-up, Delivery Service, 2 C. A. B. 133, 146 

52In Latin American Air Service, 6 C. A. B. 857, 908-910 (1946), Chicago 
and Southern, an existing carrier, was selected in preference to Waterman, a 
new company, for a route between New Orleans and San Juan, because Water- 
man’s operation would be confined to that route, whereas Chicago and Southern 
could provide one-carrier service on to important interior points on its existing 
system in the mid-west. Likewise in Hawaiian Case, 7 C. A. B. 83 (1946), as 
we have seen supra note 46, United, an existing carrier, was preferred over 
new companies for the route to Hawaii because, among other things, it would 
provide one-carrier service on to interior United States points. 

In one case involving a costly foreign route the Board emphasized a con- 
sideration which one would expect to have been emphasized in the other cases, 
i.e., that choice of an existing company would be more economic than choice 
of a new company which would have to create a new organization and new fa- 
cilities. South Atlantic Routes, 7 C. A. B. 285, 308-309 (1946). 
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those non-scheduled operators who were common car- 
riers and those who were not. 

With the close of the war a sharp change occurred. 
Operators of aircraft for hire blossomed like dan- 
delions in the spring. During 1945 and 1946 there 
was a veritable hysteria, matching that blind optimism 
which marked the days following Lindberg’s flight to 
Paris. The air age had arrived and it was thought that 
anyone with an airplane could make a fortune. Stimulat- 
ing, too, was the combination of relatively cheap surplus 
aircraft and the multitudes who had learned to pilot air- 
craft or who otherwise had been associated with aviation 
during the war. Finally the established air carriers were 
swamped with a demand far outrunning their still cur- 
tailed capacity. 

Resort to the half-forgotten non-scheduled exemption 
was the excuse for countless new air transport ventures. 

At length the situation got so far out of hand that the 
Board moved in and issued orders to cease and desist in 
cases where the non-scheduled nature of the operations 
was nominal and not real.” But in the meantime certain 
enterprises, some of them well-financed, had developed a 
considerable business on an exclusive cargo basis. The 
Board took no action against any exclusive cargo oper- 
ator, although in notable cases it is difficult to see how 
their operations could have been called non-scheduled and 
still more difficult to see how they could have been regard- 
ed as mere contract operators.™ 

In the meantime a case was instituted dealing with the 
applications of a number of these companies for exclusive 
cargo certificates.” Many of them fell by the wayside, 
but a number survived to press their applications. The 


53 F. g., Page Airways, Investigation, 6 C. A. B. 1061 (1946) ; Trans-Marine 
Airlines, Investigation, 6 C. A. B. 1071 (1946); see also Investigation of Non- 
scheduled Air Services, 6 C. A. B. 1049 (1946). 

54In at least one case where an operator of all-cargo planes also did a pas- 
senger business, the Board issued an order requiring the operator to cease and 
desist in respect of its passenger service and its combination passenger and cargo 
service, but it deferred decision on its all-cargo service. Willis Air Service, Non 
certificated operations, Docket No. 2639, Order E-466 (1947). 

55 Air Freight Case, Docket No. 810. 
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case is now awaiting an examiner’s report, and pending 
final action on the applications the Board has adopted a 
special regulation permitting them to continue their op- 
erations on a full-fledged scheduled basis.** Generally 
speaking they are seeking authority to operate in the rich- 
est potential cargo field. If such applications are granted 
the existing carriers will be faced with powerfully placed 
new competitors in the “cream” markets who originated 
in extra-legal operations, succeeding in an audacious 
gamble and sharply delimiting the potential for the exist- 
ing Carriers. 


II. SURFACE CARRIERS 


Because of special considerations, the treatment of the 
applications for air routes by surface carriers requires 
separate notice. 

American Export Airlines was formed and wholly 
owned by American Export Lines, a steamship company. 
Its initial application for a transatlantic service was 
granted by the Board on the ground that Pan American 
should not be our exclusive airline to Europe. Supra p. 
15. Upon a court review of the case it was held that, 
when a surface carrier’s subsidiary is granted a certificate 
of convenience and necessity, the surface carrier thereby 
acquires control of an air carrier, and section 408(b) of 
the Act is applicable.” That section requires that a sur- 
face carrier secure Board approval of its acquisition 
of an air carrier, and that such approval cannot be given 
unless the surface carrier shows that it will use aircraft 
to public advantage in its operations. This has been in- 
terpreted to mean that the operations of the air carrier 
must be incidental or supplementary to the surface opera- 
tions of the acquiring carrier.™ 


56 C. A. B. Economic Regulations, sec. 292.5. 

57 Pan American Airways v. Civil Aeronautics Board, 121 F. (2d) 810 
(C. C. A. 2d, 1941). See infra p. 22 

58 This statement telescopes into a few words some very voluminous f+ 
See Acquisition of TACA, S. A., by American Export Airlines, 3 C. B. 
216, 225-226 (1941); American Export Lines, Control-American +t, Air- 
lines, 3 C. A. B. 619, 624 (1942), — ‘toevenen 4C. A. B. 104, 105-109 (1943) ; 
American President Lines, 7 C. A. B. .... . (4-5) (1947). 
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This test is a very restrictive one. To avoid it, surface 
carriers have sought certificates directly to engage in air 
service without the formation of an intervening subsid- 
iary. In dicta uttered after the court decision just referred 
to, the Board said that this formal difference should make 
no real difference, and that the test of section 408(b) 
should be read into those provisions of the Act relating 
to the issuance of certificates, even though those provi- 
sions do not set forth, in terms, any distinction between 
a surface carrier and any other type of applicant.” The 
Board has recently modified this view, and its majority 
now holds that the test in section 408(b), expressly ap- 
plicable in an acquisition case, is not to be treated as a 
legal condition in passing upon the application of a sur- 
face carrier directly to engage in air transportation. It 
is insisted, however, that the policy underlying that test 
—a general policy to prevent domination of one form of 
transportation by another—is to be taken into account as 
one of the important considerations in passing upon a 
surface carrier’s application.” 

In any case, the Board has never refused to certificate 
a surface carrier on the ground that the test in section 
408(b) has not been met. Nevertheless it has denied such 
carriers’ applications in every case presented.” 

In several instances such applications have been denied 
on grounds having no connection with the fact that the 
applicant was a surface carrier.” 

However, in Latin American Air Service,* the Board 
discussed at some length the problems growing out of the 


59 American Export Lines, Control-American — Airlines, 3 C. A. B. 
619, 625 (1942) ; Latin American ~~ + eee 6 C. A. B. 857, 906-907 (1946). 

60 American President Lines, 7 C. / bperee sone (7 et. seq.) (1947). 

61 In Great Lakes Area Case, 7 C. a aes (83-89) (1947), a sur- 
face motor carrier running a th Te dey service ‘in Cleveland was authorized 
to conduct an experimental helicopter service between the Cleveland airport and 
points in the municipal area, without mail pay, for three years. Jt was the only 
applicant for the service. The decision is of such limited significance and rests 
= such peculiar facts that it is hardly an exception to the statement made in 
the text. 

62 See Northeast Airlines, North Atlantic Route Case, 6 C. A. B. 319, 339- 
342 (1945); South Atlantic Routes, 7 C. A. B. 285, 309 (1946). 

686 C. A. B. 857 (1946). 














20 THE GEORGE WASHINGTON LAW REVIEW 


surface carrier activities of the applicants. There certain 
steamship companies and certain established air carriers 
were applying for the same services. The Board selected 
an existing air carrier rather than any of the steamship 
companies. 

The steamship companies argued that integration of 
air and sea operations would offer advantages since the air 
and sea branches could jointly use administrative, mana- 
gerial, purchasing and sales facilities. —The Board said 
that these advantages could not be deemed conclusive 
since, if they were, the largest organization would always 
be preferred.“ 

It was also argued that a steamship company is a trans- 
portation company and its entry into air service is a step 
in a “normal evolution.” This biological theory was not 
deemed impressive since, said the Board, the Act charges 
it with the development of an air transportation system.” 

It was further argued that the air will divert surface 
passenger traffic and even freight business. The Board 
said that the cargoes which make up the bulk of steam- 
ship traffic will not be carried by air in the foreseeable 
future and that vigorous air development will in fact 
stimulate our foreign trade.” 

The steamship companies likewise urged their ability 
to provide a combined service: ‘one way by air—one way 
by boat.” The Board was not persuaded that arrange- 
ments for such a service could not be worked out between 
independent companies for those desiring it.” 

Then the Board said: 


A major objection to reliance upon the claimed advantages of 
the combined sea-air service plan under a single management 
and ownership in determining the comparative public interest in 
the selection of a carrier to render an air service is that at times 
it will be incompatible with the promotional and competitive ob- 
jectives which have been made the subject of an express man- 
date of the Congress to the Civil Aeronautics Board. It can 


84 Td. at 902. 
85 [bid. 

66 Jd. at 903. 
87 Tbid. 











68 Jd. at 903-904. 
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hardly be doubted that an indifference on the part of manage- 
ment to the question of whether a prospective traveler uses the 
company’s boats or its airplanes would not be consistent with the 
fullest development of the potential air travel market. The pro- 
posed combined air-sea service would seek the sale of air trans- 
portation on the plan of “one way by air—one way by boat.” The 
applicants who propose such a plan are here confronted by inde- 
pendent air carrier applicants dedicated solely to the advancement 
of air transportation and bent on selling air travel not the one 
way but both ways on the proposed route. 

Closely related to the promotional is the competitive objective 
of the Act we administer. That Act recognizes controlled com- 
petition as a desirable device for the attainment of the funda- 
mental purpose of the Act—a national transportation system ade- 
quate to the national interest. The three steamship applicants 
which we are considering propose to parallel their steamship 
services with an air service on the New York-San Juan route. 
It would be expecting too much to assume that a transportation 
company engaged in both air and sea transportation would be in 
a position to provide vigorous competition between its air trans- 
portation and its surface transportation on this route. Nor would 
it be reasonable to suppose that in any conflict of interest between 
their two transportation arms the issue would be resolved in fa- 
vor of the air arm with its relatively small investment and 
against its sea transportation with its relatively large investment 
to support. Here we find revealed an inherent conflict of invest- 
ment interests which frequently arises where the same company 
undertakes different business activities. Any assumption that an 
automatic competition between two forms of transportation, con- 
ducted by the same management and operating over the same 
route, could develop would be an assumption at war with the 
realities of business experience and of human nature. In such 
circumstances the transportation activities offering the larger 
investment interest may be expected to dominate in any com- 
petitive conflict between the two. We believe, therefore, that 
the maximum development of air transportation on the pro- 
posed route cannot be assured under a plan which carries the in- 
herent danger, in the event of a conflict of interest, that the air 
transportation may find itself a captive of the surface transpor- 
tation interests. 

American air transportation has developed in the past through 
vigorous and promotional efforts of independent air carriers di- 
rected to the development of an air travel demand. Its maximum 
development cannot be automatically achieved by merely provid- 
ing air transport schedules and waiting passively for patrons of 
the service. In selecting a carrier to perform an air transporta- 
tion service under circumstances where the Board has a number 
of applicants to choose from, this consideration cannot be ignored 
by the Board in resolving the problem of comparative public in- 
terest which is involved.® 
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Finally the Board selected Pan American in preference 
to the steamship companies for a route from South Amer- 
ica to New York. Pan American already had a route 
part of the way; to extend it on to New York would place 
it in a position to compete more effectively with prospec- 
tive service from foreign flag carriers.” 

It should be emphasized that all this discussion was 
preceded by a statement carefully pointing out that the 
Board was not faced with a case where a single applicant 
was involved but with a choice between applicants, sea 
and air.” This is of some interest in view of the Board’s 
action in the original American Export case. There, it 
will be recalled, a wholly owned steamship subsidiary 
was the sole applicant for a service which the Board found 
required in order that Pan American should not have a 
transatlantic monopoly. Supra p. 15 —. When the case 
was first decided, the Board ruled that an acquisition of 
an air carrier by a surface carrier was not involved so that 
the restrictive test of section 408(b) did not have to be 
met, and the application was granted.” This decision, 
coupled with the statement in the Latin American Air 
Service case emphasizing that the Board was faced with 
a choice between air and surface carriers, raises the ques- 
tion whether the Board would have any objection to a 
surface carrier application where it is not faced with such 
a choice.” 

There is no place in this article for a discussion of the 
many facets of the whole question of surface carrier 
participation in air transportation, a subject big with 
politics and policy. From the standpoint of the body of 
doctrine governing the choice of carrier which the Board 


69 Td. at 904. 
70 Id. at 902. 
71 The Board was reversed in court on this point. Supra, p. 18. Thereupon 
the Board ordered American Export Airlines to divest itself of ae Caf con- 
trol. American Export Lines, Control—American Export Airlines, 3 C. 
619 (1942). Later, as we have seen, American Airlines acquired 4h of 
American Export Airlines. Supra, pp. 22-23. 
72 See supra note 61. 
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has been creating, the significant thing is the Board’s 
effort to choose the carrier which will have undivided 
loyalty to the development of air transportation. As re- 
cently as Southeastern States Case,” where a bus company 
was among the applicants for a feeder route, the Board 
rejected it in favor of companies having no surface car- 
rier connections, saying: 
. we do not believe that this applicant is as well qualified 
to conduct local or feeder airline services as other applicants 


who have had substantial aviation experience and who will con- 
centrate upon the development of their air operations.”* 


III. OTHER NON-AIR TRANSPORT ENTERPRISES 


In a comprehensive discussion of its interpretation of 
the law affecting the grant of certificates to surface car- 
riers, the Board’s majority suggested that questions of 
divided loyalty might be presented not only by applica- 
tions from surface carriers but also by applications from 
other persons having interests which might be inconsist- 
ent with the fullest development of air transportation.” 

Several examples of the Board’s effort to assure an un- 
divided loyalty are found within the limits of a single 
case, Texas-Oklahoma Case,” involving feeder line ap- 
plicants. There were available qualified applicants whose 
background showed preoccupation with aviation activi- 
ties. They were selected in preference to applicants in 
which key figures were primarily interested in other busi- 
nesses, such as the oil business.” Throughout the feeder 

s7'C. A. B. ..... CW). 

74 Td. at . 68). 3 

78In American President ime, 7 C. A. B. ...., ««.. 4-22) GH), & 
was said: 

“It would seem apparent that all applicants engaged in business activities 
which, upon the facts of the particular case, were shown to be in conflict with 
the interests of air transportation would find it more difficult to comply with 
the standards of the Civil Aeronautics Act than applicants not involved in such 
conflicting business activities. This would not only be true of a surface carrier 
applicant; it would also be true of an applicant that was engaged in the manu- 
facture of civil aircraft suitable for air carrier operations, or an investment 
banking company engaged in the marketing of airline securities or indeed any 
other applicant that was engaged in any business shown upon the evidence to 
be in conflict with the — of air transportation.” 


nt od ot esos S2ONO). 
77 Id. at .... (66-67, 78-79; cf. 67-68). 
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cases there is displayed a marked preference for those 
whose affiliations are related to the development of avia- 
tion. And even among those with a record of aviation 
interest, one whose interest is aviation manufacturing will 
lose to one whose interest is more closely related to, and 
does not involve such potential conflicts with, air trans- 
portation—such as pilot training and charter operations.” 


IV. CONFLICTING INTERESTS BETWEEN DIFFERENT 
TYPES OF AIR TRANSPORTATION 


In its desire to secure an undivided interest in the de- 
velopment of air transportation the Board has not been 
content with scrutinizing the non-air transport connec- 
tions of new route applicants. In some cases it has been 
governed by an apprehension that a carrier already en- 
gaged in one phase of air transportation might not be the 
most satisfactory selection for the operation of an alleg- 
edly different type of air service. 

We have heretofore seen this consideration control the 
choice of carrier to operate feeder routes, where the 
trunks have been excluded because it was felt that the 
difficulties of making feeders successful would be met 
with greater singleness of purpose by one whose whole 
destiny was at stake.” Even the argument that a trunk 
Carrier’s greater resources and experience could be 
brought to bear to overcome those difficulties has not 
counterbalanced the suspicion that the trunk might neglect 
the feeder operation.” 


78 Td. at . (77-78). On occasion where an applicant with equipment manu- 
facturing or ‘sales affiliations has been the best qualified among the available 
applicants, that applicant has been selected with conditions imposed designed to 
limit the dealings between the airline venture and the affiliated ventures. South- 
eastern States Case, 7 C. A. B. .... (64-65) (1947); cf. North Central 
3 6S we ae (66, 68) (1946). 

79 Supra pp. 8-9. Conversely the Board has refused to certificate a feeder car- 
rier +: a — felt to be wy trunkline in character. Texas-Oklahoma 
Cuma, 7 CG. B.D cass (40) (1946); Great Lakes Area Case, 7 C. A. B. 

o« tar (1947) ; cf. Eastern Airlines, Great Lakes-Florida Service, 6 
C. A.B. 429, 439 (1945). 

80 Supra p. 9. A related, but slightly different, point was made—among oth- 
ers—in denying the feeder application by National, a trunk carrier. It was 
said that National would use the feeder to channel traffic into its trunk system 
and that this “could hardly reflect accurate results with respect to the possibili- 
ties of the [feeder] service.” Florida Case, 6 C. A. B. 765, 786 (1946). 
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Occasionally the Board has been on the verge of draw- 
ing a further—and much finer—distinction, one between 
long-haul or through trunk service and short-haul or local 
trunk service, the latter presumably being either (a) serv- 
ice involving points rather larger, and flights rather 
longer (but not much longer), than those involved in 
feeder service’ or (b) service in which the predominat- 
ing traffic is confined to a relatively short segment rather 
than flowing to or between points beyond. 

From the earliest days of its régime, carriers’ advocates 
have assaulted the Board with a variety of arguments 
based on concepts such as “regional carrier,” “within ter- 
minal traffic,” “local needs,” and so on. The difficulty is 
that it is next to impossible to translate such concepts into 
a set of coherent principles which can be consistently 
applied in choosing between applicants. 

In the first place, some of the carriers have undoubtedly 
bewildered the Board by their Janus-faces. In one case 
a given carrier lauds its virtues as a “regional” carrier. 
In the next case the same carrier appears as an ardent 
aspirant for long-haul traffic to new terminals distant 
from its existing system. Infra pp. 44-45. 

In the second place, the “regional carrier” and related 
arguments imply a segmentation or Balkanization of the 
air transport system which is at war with one of the most 
revered principles governing airline expansion under the 
Board’s decisions: the principle that connecting carrier 
service is inferior to single carrier service.” 

In the third place, there just are not “regional” trunk 
carriers to any significant extent. Northeast, operating 
from New York into the New England States, historically 
an autonomous transportation region, is almost the only 
carrier that could possibly fit a regional mold. Montreal 
to New York to Bermuda to Washington to Ottawa (Co- 
lonial) is not a region. Detroit to Houston and Chicago 

81In this instance the use of the term “local” is meant to signify something 


different from “local or feeder.” Cf. supra note 22. 
82 Infra p. 57 et seq. 
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to New Orleans to Havana and assorted points in the Car- 
ibbean and South America (Chicago and Southern) is 
not a region. Kansas City and Tulsa to Denver to El 
Paso to San Antonio (Continental) is not a region. The 
term “region” assumes a self-contained and self-centered 
or provincial quality with reasonably uniform traffic 
characteristics, which simply is not possessed by more 
than one or two of the different trunk airline systems.” 

In the fourth place, a showing that traffic is heavier 
between cities which are relatively close together than be- 
tween those cities and distant points really shows nothing 
particularly impressive. It is almost inevitable that be- 
tween any two sizeable cities two or three hundred miles 
apart there will be more potential traffic than there will 
be between either of those cities and another city five or 
fifteen hundred miles away. And while it would not be 
usual for the traffic between those two cities to exceed the 
total volume of traffic between those cities and points 
beyond and between all points beyond passing through 
such cities, if that were to be true in any case (except 
in a few rare situations) it might well indicate that 
there had been an underdevelopment of through traf- 
fic which actually should be stimulated in order to sup- 
port more schedules between the two cities in question. 

And in the fifth place the task of defining in significant 
general terms the difference between “local” or “short 
haul” and “through” or “long haul” service is well nigh 
insurmountable. Detroit-Cleveland traffic is short haul. 
So is El Paso-Hobbs traffic. So is Nashville-Memphis 
traffic. But that does not mean that the Detroit-Cleveland 


83 There is in process a revamping of Western which ultimately may leave it 
a “regional” carrier in the sense referred to in the text. Mr. T. C. Drinkwater 
has told the Board that upon assuming office as President of Western on Janu- 
ary 1, 1947, he decided that Western could not survive in a dual role as a re- 
gional carrier and as a participant in transcontinental traffic, and that for this 
reason he sold Western’s Denver-Los Angeles route to United and decided to 
concentrate on regional service “in an area west of the Rocky Mountains.” 


Western-United, Sale of Route 68, 7 C. A. B. ...., .... (5-7) (1947). The 
Board has very recently described Chicago and Southern as a “regional” car- 
rier. Kansas City-Memphis-Florida Case, 7 C. A. B. ...., .... (29) (1947). 


From the Great Lakes to South America is surely an expansive “region.” 
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service presents some special traffic characteristics also 
present in the E] Paso-Hobbs service and the Nashville- 
Memphis service. The total traffic problem on any given 
segment is the product of too many factors to be simply 
categorized according to the length of haul. 

In one of its earliest encounters with the general prob- 
lem presented, the Board adopted some doubtful reason- 
ing. In All American Aviation, Pick-Up, Delivery 
Service,* as we have already seen, Eastern and TWA, 
trunk carriers, argued that existing carriers should have 
the opportunity to develop feeder routes before new com- 
panies were certificated. The Board’s reasoning, in deny- 
ing this contention, included the point that a frequent stop 
service could not be given by the long haul carrier with- 
out destroying the value of the long distance operation. 
Supra p.6. The long-haul passenger, in other words, can 
not be properly served by hedge-hopping. 

The fault in this point became apparent almost imme- 
diately. In American Airlines, Bridgeport, Conn., Oper- 
ation” the Board added Bridgeport to American’s large 
system though it is only 16 miles from New Haven, al- 
ready an American stop. The Board said that the two 
cities could be served on different flights “thus eliminating 
the disadvantages which would result if both points were 
to be served on a single flight.” * 

Nevertheless the operational objection to adding closely 
situated points to a long-haul system was again urged 
when American, already serving Los Angeles, sought to 
add San Diego. The Board said: 

. there is no doubt that there is a limit to the extent to 
which transcontinental carriers should be permitted to divert 
their routes to include additional points or service. Permission 


to do so would diminish the value of fast transcontinental serv- 
Me cco 


842 C. A. B. 133 (1940). 

852 C. A. B. 436 (1941). 

86 Jd. at 442. 

— Airlines, East-West California Service, 4 C. A. B. 297, 312 
(1943). 
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But the Board decided: 


. . . the size and importance of San Diego, its position at the 
western end of American’s route, and the probability of a multi- 
plicity of schedules after the war makes unimpressive the argu- 
ment against its addition to American’s transcontinental route 
on the ground that such addition would impair fast transconti- 
nental service.** 


This cautious and narrow approval suggests that real 
vitality remained in the idea that the long-haul carriers’ 
services would be impaired if they were permitted to pick 
up additional points along their routes. Yet only a little 
later TWA was permitted to pick up Morgantown, 
W. Va.; the Board stated, without elaboration, that 
TWA could serve the city without impairing its ability 
to provide service “between main traffic points.” * But 
this time the Board went further and said that this cer- 
tification of Morgantown would not mean that an addi- 
tional service “to meet the needs for purely local travel” 
could not also be justified.*° Then, less than two months 
later, the Board added Topeka to the routes of both 
Braniff and TWA though both carriers already served 
Kansas City only 55 miles away.” This time the Board 
took pains to point out that the long-haul carriers could 
and in fact do provide a variety of schedules, that each 
point need not be served on every flight. Said the Board: 


. . . the system of skip stops thus described is in common use 
among air carriers especially on long flights and makes possible 
service to intermediate cities without adding additional elapsed 
time to the total flying time between terminals . . .” 


After these decisions there would seem to be no re- 
maining doubt that it would be physically possible for a 
long-haul carrier to provide adequate service though 
points on its route might be closely situated. In fact, it 


88 Jd. at 313. 

ot acces & Western Air, Service to Morgantown, 4 C. A. B. 581 
(1944). 

90 Jd. at 585. 

91 Transcontinental & Western Air, Topeka-Hutchinson Service, 4 C. A. B. 
622 (1944). 
92 Jd. at 630. 








CHOICE OF THE AIR CARRIER 29 


is an accepted principle of scheduling that by skipping 
different stops on different flights, and by some “milk 
run” flights and some “hot shot” non-stops, a given car- 
rier is physically able to provide both long-haul and 
short-haul service without any operational difficulty. And 
smaller points on a long-haul carrier’s route can receive 
good long-haul service by a “local” flight into a larger 
point for connection with a “through” flight onward.” 

It does not follow, however, that the long-haul carrier 
—though physically able—will in fact provide conveni- 
ent service for the short-haul or local traffic, particularly 
if the points involved are relatively small. The profit- 
ability of loading an aircraft at one end of the line and 
flying it through without stopping—or of approximating 
that Utopian condition—is obviously greater than the 
profitability of the service which is taking on and dis- 
charging traffic at a number of points en route. And to 
attract the maximum of long-haul traffic from a terminal 
point may dictate schedule departure times which will be 
most inconvenient for intermediate points. There is the 
natural fear that a long-haul carrier, if allowed to pick up 
all the points along its route, will favor the long-haul 
traffic and slight the needs of the intermediate points, if 
there is no competing carrier giving service to those inter- 
mediate points. If there is not enough traffic between the 
intermediate points to sustain more than one carrier, then 
there is sharply presented the question whether the long- 
haul character of an applicant should disqualify it in the 
contest for the Board’s choice. 

Some time before the Morgantown and Topeka cases, 
supra, the Board encountered this question in Continental 
Airlines, Denver-Kansas City Service.* Between Denver 
and Kansas City there was no single carrier service. 
United’s transcontinental route served Denver and 
Omaha, and connections were afforded at Omaha for 


93 Cf, infra note 117. 
944 C. A. B. 1 (1942). 
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Kansas City. TWA’s transcontinental route served Kansas 
City but not Denver. United and TWA, as well as Bran- 
iff, a sizeable carrier whose route included a Kansas City- 
Chicago segment, all applied for the Denver-Kansas City 
route. Continental, a small carrier operating from Den- 
ver south and southeast, also applied. Both Denver and 
Kansas City already had good transcontinental service. 
The Board found that the primary need shown in the case 
was for service between Kansas City and Denver simply 
to take care of the local traffic. (Two intermediate points 
were also involved.) It said: 

. . - It is therefore desirable that a local carrier such as Conti- 
nental be chosen for the purpose of serving these two cities, 
since that carrier will have a greater interest in developing the 
local business between the route termini. Continental will un- 
doubtedly do so in view of the fact that the Denver-Kansas City 
route will represent its best route from the standpoint of the 
traffic carried... .® 

The Board went on to say that Continental would not be 
beset by problems of scheduling to meet the needs of 
transcontinental traffic; it thought that the other ap- 
plicants would face problems because of their need to 
take other points into account in arranging schedules. 
There was not a word to show that the other carriers 
would be /ess able than Continental to provide good 
local Denver-Kansas City service. Obviously with their 
greater resources they would be more able todo so. The 
whole point was that Continental would have more incen- 
tive to cater to the Denver-Kansas City traffic because it 
would be more exclusively concerned with such traffic. 
This reasoning is almost identical with the reasoning 
excluding the trunk carriers from the feeder field. 
Reasoning even more extreme was adopted in National 
Airlines, New Orleans-Fort Worth Service.” Delta’s 
system included a segment from Fort Worth to Shreve- 
port. National operated from New Orleans to Florida. 
America’s transcontinental route went through Fort 





95 Id. at 19. 
964 C. A. B. 278 (1943). 
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Worth. Delta applied to extend its route from Shreve- 
port to New Orleans where no direct service existed. 


National applied to extend its system from New Orleans 
to Fort Worth. 


National’s argument was that its proposal would be of 
greater value than Delta’s since its extension would pro- 
vide a two-carrier service for traffic from Florida to the 
west coast, via connection with American, as well as afford 
a single carrier service between New Orleans and Fort 
Worth-Dallas. But the Board observed: 

... to provide for the through travel National plans to operate 
through-plane service from Florida points to Fort Worth. Obvi- 
ously, such schedules would have to be operated primarily to 
connect with American’s transcontinental flights at Fort Worth, 
rather than be adapted to the local needs of the points on the 
proposed route.*” 

Then, as in the Denver-Kansas City case, the Board said 
that the primary need was for local service between New 
Orleans and Fort Worth-Dallas. And, in selecting Delta, 
the Board reasoned: 

. . . It is therefore desirable that a local carrier such as Delta 
be chosen for the purpose of serving these cities. Delta’s past his- 
tory has been that of a local operator with through traffic consti- 
tuting a factor of secondary importance. Its success or failure 
upon the proposed route will depend upon its developing local 
traffic between, and in serving the needs of, points on the 
—s...* 

When the entire opinions in the Denver-Kansas City 
and the New Orleans-Fort Worth cases are read, it is 
apparent that the above quotations state only one of the 
Board’s reasons for the choice of carrier in each case. 
Nevertheless, in each case the reason referred to is so set 
forth as to imply that it was sufficient to sustain the choice. 

Similar reasoning dictated the choice of carrier even 
more clearly in Braniff Airways, Memphis-Oklahoma 
City-El Paso Service.” 





97 Id. at 292. 

98 Id. at 293-294. 

996 C. A. B. 169 (1944). 
3 
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American’s transcontinental route ran from eastern 
points to Nashville, Memphis, Little Rock, Dallas-Fort 
Worth, El Paso and on. It also had a route from Chi- 
cago to St. Louis to Tulsa to Oklahoma City to Dallas. It 
applied for a cut-off on its transcontinental from Little 
Rock to Tulsa to Oklahoma City to El Paso, picking up 
Lubbock and Wichita Falls between Oklahoma City and 
El Paso. Braniff, a smaller carrier operating from Chi- 
cago to Oklahoma City and Texas points and from Okla- 
homa City to Colorado points, sought a route from Okla- 
homa City to Tulsa to Little Rock to Memphis.*” Conti- 
nental, also a small carrier, sought a route from Hobbs, 
N. M., to Tulsa via Lubbock, Wichita Falls and Okla- 
homa City. 

The Board decided that a cut-off in American’s trans- 
continental service would be in the public interest. 

It also decided that a service between Oklahoma City, 
Tulsa, Little Rock and Memphis was needed. Amer- 
ican’s cut-off, as proposed, would also provide this serv- 
ice. Braniff would likewise provide it. The Board found 
that only one carrier between these points was justified. 
So it granted Braniff’s application, and backed up Amer- 
ican’s cut-off so that it went direct from Nashville to 
Tulsa, instead of from Little Rock, thus preventing Amer- 
ican from giving a Memphis-Little Rock-Tulsa-Okla- 
homa City service. 

The Board said: 


The primary purpose in the establishment of a route be- 
tween Oklahoma City and Memphis will be the provision of fa- 
cilities for and the development of the potential local traf- 
6+ 2 

This, of course, begs the question. The Board had al- 
ready found that American’s cut-off was needed. Hence 
an Oklahoma City-Memphis route would be primarily 
local only if the cut-off were required from Nashville. 





100 Here, as elsewhere in this article, we do not attempt to name all the points 
included in a proposed or authorized route. 
1016 C. A. B. at 180. 
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If the cut-off were from Little Rock the Oklahoma City- 
Memphis segment of the route would have been an im- 
portant channel of through traffic as well as local traffic. 
It was the decision to deny American the Oklahoma City- 
Memphis route that made it a local route. 

In any event the Board’s opinion proceeds: 

The development of traffic of this [local] character should be 
entrusted to a carrier whose operations are of a more local na- 
ture, and whose financial success is dependent in a greater de- 
gree upon the active, energetic development of this local traffic. 
. .. American [can] concentrate its attention upon the furnish- 
ing of long-haul service to Oklahoma City and Tulsa, which is 
one of its principal functions in this territory. 

The western part of the cut-off proposed by American, 
from Oklahoma City to El Paso, would have picked up 
Lubbock and Wichita Falls. The Board denied these 
points to American, saying that the traffic figures indi- 
cated that these cities’ use of air service would not “jus- 
tify slowing down the long-haul traffic.” The improve- 
ment effected by the cut-off in American’s 

. . . long-haul service and the shortening of American’s route 
between Chicago-St. Louis and the west coast would be frus- 
trated, at least in part, if the provision of this service were com- 


plicated by the necessity of routing flights through Lubbock and 
Wichita Falls. 


Continental’s application was denied on the ground that 
there was no showing of a need for its proposed local 
service. 

This was a three to two decision. Members Branch 
and Ryan dissented with a vigorous opinion. Their dis- 
sent drove home the point that 


. . . Nothing has been developed in any case thus far consid- 
ered by the Board to show that carriers serving trunk line and 
transcontinental routes are not fit, willing, and able to perform 
the service required by the smaller intermediate points along 
their routes... .*%* 


102 Jd, at 180-181. 
103 Jd. at 185. 
104 Td. at 187. 
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They referred to the decisions in the Morgantown and 
Topeka cases. Supra p. 28 —. They might have added 
that in this very decision American had been permitted 
to pick up Joplin between St. Louis and Tulsa without 
a single word to indicate that this would impede or slow 
down the long-haul service American was expected to 
provide between Chicago, St. Louis and the west coast.’*” 
Their argument proceeded : 
Inasmuch as American already serves Memphis and Little 
Rock and Tulsa and Oklahoma City, but by different routes, it 
could be allowed to perform skip-stop scheduling—employed by 
all air carriers on long flights—and thereby render adequate lo- 
cal service to the intermediate points involved without any pres- 
ent Government subsidy and, very likely, without any future 
cost to the Government beyond compensatory mail pay.’”® 
They argued also that there was not enough traffic to 
justify Braniff’s 475-mile extension in addition to Amer- 
ican. And they contended that Lubbock and Wichita 
Falls should have been added to the Oklahoma City-El 
Paso portion of American’s cut-off.” 

The Board then granted reconsideration of the Lub- 
bock and Wichita Falls service. It decided that there 
was a need for the service and chose the Continental 
proposal for a route all the way from Hobbs, N. M., to 
Oklahoma City and Tulsa, via these two points, saying: 

. . . The development of air traffic at these relatively small cit- 
ies, in our judgment, will receive more intensive efforts from a 
carrier such as Continental, which is more vitally dependent upon 
such traffic, than from American. Development by the latter 
company would be likely to be incidental to the development of 

the longer-haul traffic over the new route. . . .1° 
Members Branch and Ryan reiterated their former view 
that the service could best be performed by American.” 

The majority opinion on reconsideration does not re- 
peat the argument made in the original opinion that the 

105 Jd. at 183. 

106 Jd. at 188. 

107 Jd. at 189. 

1086 C. A. B. WS (1945). 


109 Jd. at 307-308. 
110 Jd. at 309-310. 











CHOICE OF THE AIR CARRIER 35 


addition of relatively small points to a large carrier’s 
routes would “slow down” the through service. The 
resurgence of this operational argument in the original 
opinion is surprising. If Braniff (or Continental) were 
able—as a matter of physical operations—to devote an 
airplane to the short-haul local service, it is certainly 
true that American would be equally able to do so. The 
real question is whether the large carrier would have the 
incentive to cultivate the local service. This question the 
majority answered by an argument based on abstract 
reasoning: if the carrier selected were one confined to 
the relatively light local traffic it could have no conflict- 
ing incentives; it would have no choice save to cater to 
and attempt to develop that traffic. 

Interestingly enough, between the original decision 
and the opinion on reconsideration in this case another 
case was presented in which Colonial sought to apply 
with impeccable logic the Board’s reasoning in this line 
of cases—but met with a blunt rebuff. 

In Northwest Airlines, Chicago-Milwaukee-New York 
Service,”* Colonial sought a route lay-out in the area be- 
tween New York and Chicago linking sizeable cities rel- 
atively close together, and designed for the service of the 
local traffic between such cities. It argued that the ade- 
quate development of such traffic requires a carrier which 
specializes in that service, and has the incentive to do so, 
whereas the long-haul carriers would not fully develop 
such traffic because they treat it as incidental to their long- 
haul service.” 

Instead of engaging in dialectical abstractions about 
the incentives of local operators, the Board dealt with 
Colonial’s argument as a proposition susceptible of fac- 
tual treatment. It pointed to the schedules on American’s 
and TWA’s routes, and showed that some were designed 


111 But see opinion of Mr. Warner, id. at 309. 
1126 C. A. B. 217 (1944). 
118 Jd, at 229. 











36 THE GEORGE WASHINGTON LAW REVIEW 


for through and some for local service. It examined 
TWA’s traffic figures and found that on its transcontinen- 
tal route nearly three-quarters of its passengers traveled 
less than “50 per cent of the flight,” and that on its Chi- 
cago-New York flights nearly 60 per cent of its passen- 
gers traveled less than “50 per cent of the flight.” 


. . it is quite clear from these data that the local traffic is an 
important source of revenue to the transcontinental carriers.’™* 


The Board proceeded: 


. . with the return to peace-time operations, without restrictions 
on the acquisition of equipment, it is certain that these [long 
haul] operators will provide such schedules as may be necessary 
to meet the existing traffic needs to encourage additional travel. 
Local, or so-called “merry-go-round” schedules, tuned to meet 
the needs of intercity traffic, were frequent prior to the war... . 
The upsurge of air traffic anticipated in the postwar period 
will undoubtedly result in considerable expansion in service of 
this type.**® 


Finally, in rejecting Colonial’s contention the Board 
made this very telling point: 


Colonial’s argument that its application should be approved in 
order to fully develop the intercity air traffic in the area between 
Chicago and New York, if carried to its logical conclusion, would 
require that two air carriers, one engaged in the transportation 
of long haul traffic, and the other limited to local intercity traffic, 
be authorized to operate over all routes in the country where 
there is any appreciable volume of traffic. Such a result would 
involve an uneconomical duplication of service and facilities, and 
would not constitute a sound development of the national air 
transportation system as contemplated in the Civil Aeronautics 
a. av 


Yet very shortly after making this statement, the Board 
turned right around and granted Continental the rel- 
atively lightly travelled Hobbs-Tulsa route duplicating 
American between certain pairs of cities, on the basis 
of an argument logically identical with the one rejected 
in Colonial’s case. 

In these circumstances it is difficult to guess what vital- 
ity remains in the distinction between the so-called local 


114 Jd. at 231. 

115 [bid. Semble: Cincinnati-New York Additional Service, 7 C. A. B. ...., 

or | ore (1947). 
id. 


116 [bid 
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trunk and the so-called through trunk carrier.” If it 
remains an operative factor in future decisions involving 


117 The difficulty of attempting a guess is underlined by an extraordinary 
remark by the Board in a recent discussion of an application by Chicago and 
Southern, a trunk carrier, to pick up certain relatively small points in the vi- 
cinity of ‘its route between Memphis and Houston. In the course of its argu- 
ment Chicago and Southern had urged that it could do more for the cities in- 
volved and at less cost than could a feeder line. To this the Board responded: 

“. . we do not believe that it is in the public interest for a trunk-line carrier 

to handicap the direct fast service which its long-haul passengers require by 
attempting to fulfill functions peculiarly adapted to a feeder operation.” Texas- 
Oklahoma Case, 7 C. A. B. ...., .... (23) (1946). 
This revival of what we have called the operational argument is the more ex- 
traordinary in that it was entirely gratuitous in view of the grounds later re- 
lied on for denying Chicago and Southern’s application, id. at .... (24), and 
in view of the fact that it is a point not elsewhere made in holding that trunk 
carriers should not be certificated for feeder service. Supra, pp. 8-9. Fur- 
ther, of the five cities involved in Chicago and Southern’s application, two were 
already stops on routes of other trunk carriers and one more was made such a 
stop in this very case. Id. at .... (23-24, 40-41). 

Difficulty in guessing as to the Board’s present view of the distinction be- 
tween the so-called local trunk and the so-called through trunk carrier is fur- 
ther compounded by decisions which go even further than the Morgantown and 
Topeka decisions, supra, p. 23—, in permitting large carriers to pick up rela- 
tively small points. See, e.g., cities picked up by United in West Coast Case, 
6 C. A. B. 961, 969, 972-973, 989, 991 (1946); by United, TWA and North- 
west in North Central Case, 7 C. A. B. .... (32, 34, 36-37, 43) (1946); and 
by Eastern in Southeastern States Case, 7 C. A. B. .... (25-29) (1947). 
In fact some of these cities picked up by large trunk carriers are indistinguish- 
able in size and character from cities elsewhere assigned to feeder carriers. Mr. 
Young made this point in his dissent in Southeastern States Case at .... (6) 
where he argued that certification of feeder routes to trunk carriers should be a 
part of the general feeder experiment. Supra, note 29. Mr. Young also sug- 
gested that the reason the trunk carriers sometimes fail to provide convenient 
schedules for relatively small points is that there are not enough such points on 
the trunk routes “to economically justify local schedules directly designed to 
provide local services at suitable times and with reasonable frequency” and that 
if there were a sufficient number to warrant establishment of such schedules 
these cities would get various benefits of service on a trunk carrier which a 
feeder cannot provide. Id. at .... (6-7). 

The local trunk carrier—through trunk carrier distinction, if any, is further 
muddied by a recent decision extending Western (a local or “regional” trunk 
carrier) from San Francisco to Portland and Seattle in competition with United, 
a large transcontinental operator. In doing so, the Board restricted the local 
carrier, Western, from the operation of any flights between Portland and Seattle 
except relatively long distance flights operated to or from San Francisco or 
points beyond. It was said that United already provided local schedules between 
Portland and Seattle, as well as serving such cities on through flights. West 
Coast Case, on reconsid., 7 C. A. B. ...., (19) (1947). Western had pre- 
viously been extended from Los Angeles to San Francisco to give United local 
competition. Infra p. 38. Thus Western—a small carrier—is apparently thought 
by the Board to be a /ocal trunk carrier south of San Francisco and a through 
trunk carrier north of San Francisco. 

Finally and utterly confusing is the recent decision in Great Lakes Area Case, 
already referred to, supra note 30, where TWA—some times known as Trans- 
World Airlines because of its routes girdling the United States, Europe, Africa 
and Asia—was granted a certificate to numerous small points located within a 
few miles of each other. While, as we have explained, divided opinions among 
the Board members make it difficult to determine what was intended by this 
action, the inconsistency of the decision, however it is described, with so many 
prior dicta and decisions (including the decision referred to at the beginning of 
this footnote) suggests that the Board has become almost hopelessly enmeshed 
in conflicting reasoning from one case to the next. 
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the choice of carrier,” there are two of the Board’s past 


decisions which suggest that the Board’s reasoning may 
some day drive it to extreme consequences. 

Transcontinental & Western Air, North-South Callt- 
fornia Services’ was the first. United was the only op- 
erator between Los Angeles and San Francisco, and had 
the only effective transcontinental route from San Fran- 
cisco. TWA was granted a route extending its trans- 
continental system from Los Angeles up to San Francisco, 
but with a restriction against purely local schedules be- 
tween those cities though it was authorized to carry San 
Francisco-Los Angeles traffic on schedules operating to 
or from points beyond Los Angeles. Of TWA the Board 
said, 

. . . its primary accent so far as San Francisco traffic is con- 
cerned should be, in our opinion, toward the improvement and 
development of transcontinental air traffic... . 1” 

Western also sought a Los Angeles-San Francisco service 
though such a service would be at a sharp angle to its 
existing system and so would have to be purely local. The 
Board granted Western’s prayer, saying: 

In order to provide the benefits of local competition we believe 
that Western should be authorized to operate between Los An- 
geles and San Francisco. Its fortunes in this area will be wholly 
dependent upon its ability to develop this local traffic aggres- 
ee 

In Northeast Airlines, Boston Service™ a similar pat- 
tern was followed between Boston and New York, where 
American had been the sole operator. In addition to 
authorizing Eastern to provide a competing through 
service (restricted against local schedules) a competing 

1178 The distinction is still operative. A Kansas City-Memphis route has very 
recently been awarded to a so-called “regional” carrier instead of a larger car- 
rier because the route is “largely local” and should be “entrusted to a carrier 
whose operations are more local in nature, and whose financial success is depend- 


ent in a greater degree” upon eeneerr of that route. Kansas City-Mem- 
phis-Florida Case, 7 C. A. B. .... i 


118 On reconsid., 4 C. A. B. 373. (1943). 
119 Jd, at 376. 

120 bid. 

1214 C. A. B. 686 (1944). 
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local service by Northeast terminating at New York was 
authorized. The reasoning was not expressed as clearly as 
in the Los Angeles-San Francisco case, but it was essen- 
tially the same.’*” 

These cases go further than the Board went in cases 
such as the American Cut-Off case. In that case it was 
deemed that local service could not be properly developed 
by a through carrier. But in the Los Angeles-San Fran- 
cisco and Boston cases the Board actually appears to hold 
that where both local and through competition with an 
existing carrier are needed, another through carrier can 
not provide the needed degree of local competition and a 
local carrier must be selected for that purpose. This 
reasoning, if applied in future cases, is startling in its 
implications. For while the Cut-Off case suggests that 
over a given route there should be one carrier for through 
service and another carrier for local service, these cases 
suggest that as traffic grows to the point where competi- 
tion becomes desirable the needed competitive stimulus 
should come from another through carrier and another 
local carrier. 

It is submitted that in the passage in the Board’s opin- 
ion rejecting Colonial’s argument, supra p. 36, the Board 
comes to grips with the essential fallacy in the doctrine 
that there should be some dichtomy as between “local” 
and “through” carriers.’ Once one rejects the idea that 
the country may be divided into regions with so-called 
regional carriers developing the business in each region— 
and any such idea must be rejected if Balkanization of 
the air transport system is to be avoided’*—then if there 


122 Jd. at 695. 

128 See also Cincinnati-New York Additional Service, 7 C. A. B. ...., .... 
(14-15) (1947). 

124 Note that the decisions in the Denver-Kansas City and the New Orleans- 
Fort Worth cases, supra pp. 29-31, rather tend toward Balkanization. This 
is especially true of the latter. However a clear rejection of Balkanization 
was voiced in one of the Board’s few attempts to set forth comprehensively its 
standards for the choice of carrier. In Latin American Air Service, 6 C. A. B. 
857, 900 (1946) it said: 

“. . Wherever it is possible and in harmony with the other criteria of 
judgment, it is desirable to provide through services rather than a series of 
local services. . . .” 
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is to be one domain for the through carrier and one for 
the local carrier they must overlap each other. And that 
means wholesale duplication of service on a nationwide 
scale. Already in the feeder cases feeder lines have been 
certificated to connect small points between sizeable cit- 
ies—often paralleling the trunk carriers between the larg- 
er points. The local “specialist” argument advanced by 
Colonial—and based very logically upon the reasoning 
professed by the Board in the Denver-Kansas City, the 
New Orleans-Fort Worth, the Los Angeles-San Fran- 
cisco, the Boston, and the American Cut-Off cases, supra, 
would introduce a further layer of local trunk paralleling 
routes between the feeders and the larger trunk carriers. 
The ultimate logical extreme is presented in a pending 
case wherein Pan American is seeking domestic routes 
connecting the main cities of the east and west, already 
linked by trunk carriers, and argues that it would be a 
super-long-haul “specialist,” furnishing specialized com- 
petition in the super-long-haul field.” This whole line 
of argument would finally lead to three or four layers of 
“specialist” companies, with the logic of the Los An- 
geles-San Francisco and of the Boston cases calling for 
competitors in each layer. And in the pending Air 
Freight case,” still another “specialist” proposal is pre- 
sented: that of the all-cargo line. 

Obviously the Board can not go on forever in the quest 
for specialists. Each specialist requires a separate over- 
head and independent organization; each inevitably com- 
petes with and duplicates the other in whole or in part; 
and each spreads thinner the traffic available to each. 

One consideration that calls for particular scrutiny of 
the Board’s course of reasoning is that it has not in fact 
provided for the certification of specialists. 

It is true that an enormous amount of ink and argu- 


125 Pan American’s brief to the Examiner in Pan American Airways, Do- 
mestic Route Case, Docket No. 1803, pp. 61-67. 


126 Supra pp. 17-18. 
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ment have been devoted by some of the smaller carriers 
to the proposition that they have “specialized” in the de- 
velopment of “local” traffic, that they have some peculiar 
skill in what is asserted to be a peculiar field. At bottom 
these arguments have been based on proof amounting to 
very little more than that they serve relatively short-haul 
traffic. But this fact proves nothing. The large carriers 
also serve short-haul traffic, and have had abundant expe- 
rience in dealing with the problems (if any) peculiar 
thereto. American, the largest domestic carrier, is cer- 
tificated for some 65 combinations of cities less than 100 
miles apart. PCA, in the past the most articulate expo- 
nent of the doctrine that the short-haul carrier has ac- 
quired a peculiar skill in that field not possessed by its 
larger brethren, serves no more than 40 combinations of 
such cities. 

But, save perhaps for a rare suggestion of the point, 
the Board has not pitched its choice of carrier on the 
ground that the so-called local carrier has some peculiar 
skill in the field in question.’ ‘Two recent decisions will 
show how far the Board is from taking such a view. 

In Latin American Air Service the Board found that 
a carrier in addition to Pan American, the existing car- 
rier, should be authorized to operate service between the 
United States and Bermuda. After excluding certain 
other applicants, for reasons not here material, the Board 
had to choose between American Overseas and Colonial. 
The former proposed to operate the service as a segment 
on its existing transatlantic service to Europe. For the 
latter the service would be an extension of its existing 
system between New York and Washington, on the one 
hand, and Canadian points on the other. The Board re- 
jected American Overseas, saying: 


. . . The primary importance of establishing additional service 
between these points is in meeting the needs for a local New 


127 See the discussion of PCA’s argument in Cincinnati-New York Additional 
Service, supra note 123. 
1286 C, A. B. 857 (1946). 
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York-Bermuda service. . . . American Overseas would neces- 
sarily be primarily interested in the development of its long- 
haul service to European points and we believe therefore that 
the additional United States service should be placed in the hands 
of a company whose interest will be devoted primarily to the 
development of the local traffic.’*® 
Obviously Colonial was no more experienced in the 
handling of the type of traffic involved than was Amer- 
ican Overseas. Were the question one of the application 
to a new service of skills acquired in an existing service, 
surely American Overseas would have been a more ap- 
pealing candidate than Colonial. The real point made 
was simply that choice would go to that carrier which, be- 
cause of its route lay-out, would be unable to do anything 
except to concentrate on the development of the traffic in 
question. And—though perhaps not quite so apparent— 
this was the real point in the Denver-Kansas City and the 
American Cut-Off cases.’ 

A somewhat similar situation was presented in Hawai- 
tan Case." Hawaii was connected with the mainland 
on a segment of Pan American’s international routes. 
Pan American planned also to institute local schedules 
between Hawaii and the mainland with equipment differ- 
ent from that used on its transpacific service. The Board 
said that this plan recognized that Hawaii’s needs “are 
of a different nature from those of the international 
routes,” and concluded that Hawaii 

should have access to service by a carrier whose primary ob- 
jective is to serve traffic to and from Hawaii, and whose policies 
are dictated solely by the needs of that traffic. (Emphasis sup- 
plied) **? 
Hence Pan American’s service was not thought to suffice 
and an additional carrier was chosen. The additional 
carrier was United—one of the large domestic transcon- 
tinentals. Here, certainly, there could be no suggestion 
129 Td. at 888. 
130 Supra pp. 29-30, 31-35. 


1817 C. A. B. 83 (1946). 
182 Jd, at 104. 
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that United could bring to the Hawaiian service some 
special skill not possessed by Pan American and pecu- 
liarly applicable to that service. Nor indeed was United 
a “local” carrier in any sense of that much-abused term. 
The point was simply that it was thought that United 
would necessarily be freer of conflicting interests with 
respect to the Hawaiian service than would Pan Amer- 
ican.* This decision indeed demonstrates that the terms 
“local carrier” and “through carrier” are so relative that 
they cannot provide a basis for general principles con- 
sistently applied. 

Once there is eliminated from consideration any idea 
that a particular operator will bring to bear a peculiarly 
specialized skill, we are left with the point that the 
Board, in this line of cases, is simply striving for a route 
lay-out which leaves a given carrier no choice save to 
concentrate upon the particular traffic in question. In 
this light the danger in the Board’s course of reasoning 
becomes apparent. Quite apart from the general threat 
that it will lead to layer upon layer of duplicating service 
—or a thinning of the traffic available to any given car- 
rier—which we have already noted, supra pp. 39-40, there 
are two further dangers. 

In the first place, a strictly logical application of the 
reasoning would lead to a tendency to disassociate a given 
route grant from the rest of the carrier’s system. For if 
the aim is to choose that carrier of which it will be most 
true that it must sink or swim according as it develops 
the traffic between the points in question, that aim can 
best be achieved by picking a carrier whose existing sys- 
tem will not connect with those points at all so that, in 
providing that service, it will be completely free of any 
other interest. Obviously the Board would not carry its 


188 The opinion wholly fails to explain why United, with its extensive net- 
work in the United States, should be more concerned with development of 
Hawaiian trafic than would Pan American. United certainly would not be 
exclusively concerned with Hawaiian traffic. Indeed, the Board denied the 
application of Western, to which the Hawaiian traffic would have been of 
relatively more importance than to United. Jd. at 109-110. 
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reasoning to any such ridiculous extreme. But that that 
is the direction of its reasoning is abundantly illustrated 
in the New Orleans-Fort Worth case, supra pp. 30-31, 
where Delta was given a short stub end to New Orleans 
in preference to a linear extension of National’s route to 
Fort Worth, and in the American Cut-Off case, supra pp. 
34-35, where Continental was given a route at a sharp 
angle to its system in preference to the addition of two 
points on a direct line with American’s operation. Nor 
are these the only examples. Furthermore, it is at least 
notable that carriers actually have argued to the Board 
for sharp-angle and virtually unrelated extensions of their 
routes on the plea that they will have most incentive to 
develop the local traffic on those extensions by virtue of 
the very fact that their existing systems will not integrate 
with such extensions. 

A second danger in the Board’s course of reasoning is 
that it implies a status for the carrier selected which may 
eventuate to have been quite transitory—yet the decision 
of the Board was permanent in its consequences. 

We may again refer to the New Orleans-Forth Worth 
case to illustrate the point. Delta, it will be recalled, was 
selected not only because it would necessarily develop the 
route with primary regard to the local traffic but also 
because Delta itself had historically been a so-called local 
carrier.* At that time Delta operated a relatively short 
route from Texas eastward to Charleston, S.C. But since 
then Delta has been awarded route extensions which carry 
it all the way from Chicago to Miami.” In a pending 
case it is seeking further extensions which would give it 
routes from Fort Worth and from New Orleans all the 
way to New York.** And recently Delta opposed an 
extension of American’s transcontinental route down to 
Houston on the ground that this would break a connec- 


134 Supra p. 31. 
185 Fastern Air Lines, Great Lakes-Florida Service, 6 C. A. B. 429 (1945). 
186 Boston-New Orleans Case, Docket No. 730. 
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tion with Delta at Dallas for west coast-New Orleans 
traffic,” though the reason that Delta received the Dallas- 
New Orleans route was that it would not be interested in 
through traffic and that the other carrier seeking that 
route (National) did propose to work out connections 
with American for traffic to and from the west coast! 
There are many other examples of this sort of paradox. 
For instance, the history of PCA’s arguments to the Board 
is full of pleas that as an experienced local or short-haul 
operator it, rather than a larger carrier, should be se- 
lected for a short-haul route; and then, in other cases, 
of pleas that it must be given an opportunity to cultivate 
long-haul through traffic. Moreover Braniff, which re- 
ceived one of the local routes in the American Cut-Off 
case, supra pp. 31-34, has now blossomed into a large car- 
rier authorized to operate all the way from Chicago to 
Buenos Aires! In fact the Board has rarely refused to 
grant a so-called local carrier a long-haul route on the 
specific ground that its character would be changed.” 
Virtually unique, in this respect, is the Board’s reasoning 
in Hawatian Case, where it denied the application of 
Hawaiian Airlines—a local carrier in Hawaii—to op- 
erate to the mainland on the ground that such operation 
. might well result in Hawaiian’s organization and manage- 
ment concentrating their attention on the overseas operation to 
such an extent as to subordinate the importance of the local 
service in the Islands.**° 
It is, then, risky for the Board to choose a carrier on 
the basis of that carrier’s “local” character at the time of 
decision. For in another year or two that carrier’s status 
may have been changed profoundly and the very basis for 
the earlier decision may have been wiped out. If the 
Board is to choose between carriers on the basis of their 
status, it must be prepared to assure that the carriers re- 


187 Texas-Oklahoma Case, 7 C. A cowep wns CIB) CINE). 

188 Note Western’s interesting duality, referred to supra note 117. 
139 Supra note 131. 

140 Jd. at 109. 
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tain the status decreed for them, else choice becomes ca- 
pricious. Thus far the Board has indicated no determi- 
nation to do so.“ The current of decision thus far is 
entirely consistent with the possibility that in the course 
of time local carriers may become through carriers, super- 
long-haul carriers may become intermediate-haul car- 
riers, feeders may become trunks, cargo carriers may be- 
come passenger and mail carriers, and so on. And thus 
ten years hence what is now simply the danger of layer 
upon layer of different types of service duplicating each 
other in part, supra pp. 39-40, might become, or tend to 
become, not layers but a melange of completely dupli- 
cating service. 


V. CONFLICTING INTERESTS BASED ON LOCATION 


In a few instances the Board has voiced as an operative 
factor in determining the choice of carrier the location 
of the carrier or of those interested in it. These cases 
are discussed together only because in common they em- 
phasize location. The reason for the emphasis probably 
differs in different cases. It may be fair to suggest, how- 
ever, that in a very general way the Board’s concern with 
location is grounded on its desire that a carrier be free 
of conflicting interests. 

The factor of location has been most important in the 
feeder cases. In nearly every such case, after the Board 
has found a need for a given route, it has rigidly ruled 
out all applicants in which the dominant interests are 
foreign to the immediate area in which the route is lo- 
cated. In one case, over Member Lee’s dissent, the Board 
went so far as to reject an applicant for a Florida route 
on the ground that its personnel and prior activities had 
been centered in adjoining states, and to pick instead an 
applicant who was a Florida businessman. In noting 


140a But cf. ae + ar 32 and 

141 Florida Case, 6 C. B. Ale 789 (1946). See also West o—_ oo, 7 
C. A. B. Sl, 996-997, 969. 1000 (1946) ; New England re 7 My . 2. 
@) oa). Southeastern States Case, supp. opinion, 7 C. A. B. ...., .... 
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the emphasis upon the applicant’s location in these cases 
one suspects that partly the Board has been forced to re- 
sort to some rather arbitrary points of distinction because 
of the nearly equal appeal of different applicants, and 
partly the Board is undoubtedly hopeful of doing what 
it can to assure local support for a doubtful experiment 
which must enlist more than ordinary local interest if it 
is to succeed.** 

Another instance of emphasis upon location is to be 
found in the certification of services in Alaska. For the 
intra-territorial services the Board has been insistent that 
local Alaskan carriers, rather than Pan American,” be 
selected. The Board has said: 

. . . we are of the opinion that, as a general principle, at least 
the local transportation needs of Alaska should be met by local 
carriers who are primarily concerned with the development of 
local air transportation in Alaska.*** 
In this reasoning the Board emphasizes a consideration 
different from that just referred to in the feeder cases. 
The point made in the Alaska cases is the same as that 
which we have already discussed at length in the preced- 
ing section of this article—that is the local traffic will 
better be developed by the local carrier than by the 
through carrier (Pan American) because the local car- 
rier will be concerned only with the development of the 
local traffic. It may be suggested, however, that the long 
history of pioneering air transportation in Alaska by local 
operators would, in any event, lead the Board to favor 
those carriers over parvenus from the outside. 


142 It is possible that the Board has something in mind in addition to the 
point suggested in the text. It may feel that a carrier whose personnel have 
historically been active in the area is better fortified with knowledge of local 
traffic conditions than a “foreigner” would be. In any event when the Board 
recently decided to exempt from the Act irregular or “taxi” operations it 
placed some emphasis upon the fact that such operations meet peculiar local 
needs and that persons other than the regularly certificated carriers are equipped 
by “knowledge of local conditions” to meet such needs more quickly and ade- 
quately than established airlines. See Findings in Connection urith Section 
292.1 of the C. A. B. Economic Regulations, May 5, 1947. 

143 Pan American had an Alaska route prior to the adoption of the Act 
which was continued under the grandfather clause. 

144 Alaska Airlines, Service to Anchorage, Alaska, 3 C. A. B. 522, 528 
(1942). See also Pacific Case, 7 C. A. B. 209, 234 (1946). 
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Both in the feeder cases and in the Alaska cases the 
Board is running a risk similar to the danger we dis- 
cussed in the previous section of this article. It is basing 
decision on the nature of the carrier’s ownership at the 
moment of decision. The Board is powerless to prevent 
a change in the status of the carrier on the day after deci- 
sion—it cannot prevent an Alaskan or feeder line from 
selling out to a foreigner.” 

There is a third example of emphasis upon location 
which bears little relation to the two we have just re- 
ferred to. This is to be found in the decision in Eastern 
Air Lines, Great Lakes-Florida Service.“ In that case 
American and National, among others, applied for a 
route from Detroit to Miami. American was the largest 
of the carriers, operating an east-west trancontinental. 
National had recently been extended to New York from 
Florida, but theretofore had operated only from New 
Orleans to Florida. The Board rejected the applications 
of both carriers, choosing another applicant. 

Of American the Board said that it was the largest of 
the carriers and by securing a Detroit- Miami route would 
gain also—as a result of its existing structure—a New 
York-Miami and Chicago-Miami service. In view of 
these considerations it was concluded that it would not be 
proper to certify American to operate to Miami, “serv- 
ing a territory in which it has heretofore had no inter- 
est.” 147 

In discussing National’s candidacy for the route the 
Board noted simply that such a route would extend Na- 
tional “into a territory in which it has heretofore had no 
interest.” *** Without elaboration, the Board stated that 
it had been only a New Orleans-Florida carrier prior to 
its extension to New York, and that, subsequent to that 


145 The only control the Board has is with respect to sales to other carriers 
or to persons engaged in some other phase of aeronautics. 
1466 C. A. B. 429 (1945). 
147 Jd, at 438. 
148 Jd. at 440. 
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extension, its operations on the New York route had been 
limited to transportation between New York and Florida 
and New York and New Orleans. 

The purpose of the reference to the fact that neither 
American nor National had previously had an interest 
in the territory involved in the new route is quite obscure. 
Over and again during the Board’s history it has extended 
Carriers into new territory with no reference whatsoever 
to the lack of a prior “interest” therein. Certainly it 
could not be suggested that either American or National 
would be handicapped in developing a Detroit-Miami 
route by the fact that they had not previously operated in 
that territory.** And if there is anything inherently un- 
desirable from the standpoint of the competitive balance 
of the airline system in a carrier’s penetration of new ter- 
ritory, the Board has been singularly blind to that fact in 
many other cases. It is a safe guess that the references to 
the previous territorial limitations of American and Na- 
tional are of no doctrinal significance, and that they were 
more likely a mere bit of rhetoric than the statement of a 
real reason for refusing to choose these carriers. 


VI. PIONEERING, PREVIOUS INTEREST, AND OPTIMISM 


It is quite to be expected that the Board would incline 
to choose a carrier which has pioneered in the service at 
stake. Cases where this factor is noted are, however, 
relatively rare. 

In granting All-American a pick-up route, its pioneer- 
ing in the use of the pick-up device was emphasized.” 
When Pan American’s effort to expand its local service 
in Alaska was blocked, the Board noted the fact that one 
of the Alaskan carriers who would have been injured by 
Pan American’s service had aided in the development of 


149In fact American had always served Detroit and National had always 
served Miami. 

150 All-American Aviation, Pick-Up, Delivery Service, 2 C. A. B. 133, 145- 
146 (1940); see supra pp. 5-6. 
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air transportation in Alaska without a subsidy.“ In 
selecting American Export for a North Atlantic route its 
investment and developmental work across the North At- 
lantic were recognized as giving it “a strong claim to 
consideration” even though not a “legally enforceable 
claim.” ** In choosing Pan American for the New York- 
San Juan route it was recognized as “the pioneer United 
States air carrier to San Juan and to points beyond.” *” 
A form of pioneering has occasionally been recognized 
in choosing a carrier which has previously participated, 
on a connecting basis, in the traffic which flows over the 
proposed new route. When Braniff was extended from 
Texas to Mexico City and from Texas into South Amer- 
ica, its past participation, on a connecting basis, in traffic 
to and from points south of the border was noted.** And 
in choosing Eastern for a Detroit-Miami route the Board 
emphasized that its past participation on a connecting 
basis in the traffic involved greatly exceeded that of any 
other applying carrier.*” The purport of this reference 
to past participation is left obscure by the opinions; the 
fact would be of obvious relevance in considering pos- 
sible diversionary effects, but at least in the two cases 
cited the Board seemed to have had in mind something 
akin to the recognition given a pioneer. There are 
distinct limitations upon the extent to which any such 
idea can be applied in the normal new route case; the 
appearance of this thought in the Eastern case is espe- 
cially puzzling since the logic of the matter would lead 
to granting to Eastern—in preference to other carriers— 
every north-south route east of the Mississippi. 
Manifestations of interest in a particular route have 
also been given weight on occasion in choosing a carrier. 


ao Air Lines, Service to Anchorage, Alaska, 3 C. A. B. 522, 528 
194. 
(1948 Northeast Airlines, North Atlantic Route Case, 6 C. A. B. 319, 343 
1945). 
158 Latin Armies Air Service, 6 C. A. B. 857, 901 (1946); see also Pacific 
Case, 7 C. A. B. 209, 229 (1946). 
154 Latin American Air Service, supra note 153 at 885, 914-915. 
155 Kastern Air Lines, Great Lakes-Florida Service, supra note 146, at 440. 
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Thus in selecting Western, in preference to Inland,** for 
an extension to Lethbridge, Canada, the Board said that 
Western had given “greater consideration and effort to 
the problems involved.” *” In another case the Board 
was moved by a showing “that Braniff long has had a 
deep interest in the establishment of service” to the points 
in question.** And when the several routes across the 
Atlantic were assigned, American Export received the 
northern route because American, which had acquired 
control of Export, had evinced “primary interest” in that 
route.” 

Obviously alleged manifestations of greater interest are 
a thin base for selection of acarrier. Were this considera- 
tion generally to prove an important one, applicants 
would be encouraged to manufacture evidence of interest 
which might have little bearing on the real merits of con- 
flicting claims. Especially in the Lethbridge case the 
consideration referred to seems to have been a make- 
weight rather than a significant factor in the decision. 

The other side of the coin is to be found in cases where 
the Board has rejected a carrier because it failed to dis- 
play optimistic eagerness about the merit of a new route. 
In Florida Case,’ National, a trunk carrier, frankly con- 
fessed a healthy skepticism about the prospects of a pro- 
posed feeder route and suffered rejection in favor of a less 
gloomy applicant because—among other things—of its 
“complete lack of enthusiasm.” ** Again in Latin Amer- 
ican Air Service,” a route down the west coast of South 
America was awarded to Braniff and denied to Western 
because—among other things—Braniff argued vigorously 

156 This was prior to Western’s acquisition of control of Inland. 

157 Western Air Express, Great Falls-Lethbridge Operation, 2 C. A. B. 425, 
433 (1940). 

158 Latin American Air Service, supra note 153, at 914. But cf. Braniff Air- 
ways, Houston-Memphis-Louisville Route, 2 C. A. B. 353, 386-387 (1940). 

169 Northeast Airlines, North Atlantic Route Case, supra note 152, at 345. 


160 Supra note 141. 


161 Jd. at 766; cf. North Central Case, 7 C. A. B. ...., .... (50, 63-64) 
(1946). 
162 Supra note 153. 
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for the route whereas Western had not excepted to an 
examiner’s recommendation that the route was not 
needed.*” 

Whatever may be said of these two decisions, it is 
difficult to understand one point in the reasoning leading 
to a denial of Delta’s application for a Detroit-Miami 
route in Eastern Air Lines, Great Lakes-Florida Serv- 
ice.* Delta sought both a Chicago-Miami and a De- 
troit-Miami service. The Board granted it the former. 
Delta argued that service between the latter points could 
be adequately provided by interchange of equipment be- 
tween it and a connecting carrier which operated between 
Detroit and a point on Delta’s Miami route. In deciding 
that Delta’s application for its own route to Detroit 
should be denied and that another carrier should be grant- 
ed the route, the Board stated that it was “significant” 
that Delta felt that Detroit-Miami service could be 
“adequately served” by an interchange arrangement.’ 
The opinion is not clear, but the language suggests that 
the Board was weighing against Delta and in favor of a 
competing applicant Delta’s frank statement that an in- 
terchange of equipment between connecting carriers 
would suffice to meet the public’s needs. Surely it is 
most inappropriate to penalize an honest and frankly 
stated view by awarding the route to a competing appli- 
cant. 

VII. PRioRITY OF APPLICATIONS 


In its first choice of carrier decision the Board was met 
with the argument that the carrier first applying for a 
route should be preferred. The argument was dealt with 
in these words: 

To award a certificate covering a particular route upon 


the basis of priority of application might result in an operation 
entirely contrary to the public interest.?® 


163 Jd, at 914. 
164 Supra note 135. 
165 Jd. at 439. 
166 Continental Air Lines, Mandatory Route, 1 C. A. A. 88, 101 (1939). 
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A little later the same argument met this treatment: 


. we believe that in no case can priority of application be 
conclusive unless all other considerations are equal.'*? 


But in the next new route case, where apparently the rea- 
sons for the choice of carrier were difficult to articulate, 
prior display of interest in the route in question seems to 
have had some weight.*” 

Finally, in Rocky Mountain States Air Service,” the 
Board chose between two applicants solely on the basis 
of priority of applications. One applicant had filed five 
years before the other. The Board said: 


. While priority of filing does not in itself constitute a basis 
for selecting one carrier over another, it is a factor which must 
be given weight when other considerations are equal, especially 


as in this case where interval between filings is almost 5 years. 
170 


VIII. FEAR OF POWER 


A factor in the Board’s decisions which must be of 
more than passing importance is its fear of conferring 
too much power on a given carrier. 

The reason for fearing too great power is two-fold. 

In the first place there is the danger that private in- 


167 Braniff Airways, Houston-Memphis-Louisville Route, 2 C. A. B. 353, 387 
(1940). 

168 Western Air Express, Great Lakes-Lethbridge Operation, 2 C. A. B. 425, 
433 (1940). An application filed so late in the course of a proceeding that it 
was not included in the proceeding may be ruled out of consideration. Texas- 
Oklahoma Case, 7 C. A. B. ...., .... (51-52) (1946). Thus where a decision 
on a proposed service was reconsidered, and a new application was not filed 
until after the original decision, the Board will proceed upon reconsideration 
to decide the case before it without holding up matters until the new application 
can be heard. Braniff Airways, Memphis-Oklahoma City-El Paso Service, 
6 C. A. B. 305, 308 (1945). Even so the Board has been known to deny a 
given application on the ground that other applications for a similar service 
are pending, even though some of those were not filed until after the hearing 
on the denied application and though none of the pending ay had yet 
reached the stage of active consideration. Texas-Oklahoma Case, 7 C. A. B. 

; (13) (1946). Cf. Colonial Airlines, Washington- Ottawa- Montreal 
Service, 6C. A.B. 481, 504-505 (1945); Great Lakes Area Case, 7 C. A. B. 

sae (71-72) ( 1947). And deferment of decision on a given application 
pending the presentation for decision of some other case, already heard, which 
includes related applications, is not unusual. North Central Case, 7 C. A. B....., 
f (1946). Such deferments, it is said, prevent mere priority of filing or 
of hearing ae og a determining factor. New England Case, Supplemental 
Opinion, 7 C. A eae . (8) (1946), 

1696 C. A. B. 595 (1946). 

170 Jd, at 735, 
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terests might grow stronger than public controls. This 
danger was one of the most important considerations in- 
fluencing a rejection of Pan American’s argument for a 
monopoly of our foreign air transportation. In meeting 
that argument the Board said: 
. . » To conclude that the public convenience and necessity re- 
quire only one company in international air transportation would 
result in placing that company in a position of power which 
might enable it to interfere with public policies unacceptable to 
the management.’ 

In the second place there is the danger that too great 
a disparity in power between competing carriers will 
cause effective competition to disappear—and the Act 
contemplates effective competition. Competition might 
disappear either because weaker carriers would suffer 
such injury that they could not survive as independent 
aggressive units, or because other carriers could not fur- 
nish competition on a sufficient scale for the more power- 
ful carrier to feel the full stimulus of competition in all 
its Operations. 

The danger that one carrier might be put in a position 
where it could starve out competitors has been voiced by 
the Board several times. Pan American was denied ex- 
tention of its local Alaskan service because it would pro- 
vide a luxury type operation which a weaker Alaska car- 
rier could not emulate and so would pre-empt the busi- 
ness.’"* Matson was rejected as a competitor with Pan 
American on the Hawaiian run because it was the dom- 
inant surface carrier to Hawaii and strongly entrenched 
in the Hawaiian hotel and tourist business. Competition 
should be sound, the Board said; it should not be such 
as would 


merely result in the substitution of another air carrier by a 
process of traffic starvation.’™ 


171 Northeast Airlines, North Atlantic Route Case, supra note 152, at 325-326. 
172 Alaska Airlines, Service to Anchorage, Alaska, supra note 151, at 527-528. 
1738 Hawaiian Case, 7 C. A. B. 83, 108 (1946). 
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When United and Western applied for the Denver-Los 
Angeles route, the latter was selected over the former be- 
cause the former would have been able to funnel off from 
Western such a large share of traffic theretofore received 
by it 

. . . aS to seriously impair that carrier’s ability to continue as a 


strong independent air carrier in a position to compete for 
traffic in the western section of the country. . . .274 


And twice the Board has stopped expansion of the largest 
of the Alaskan carriers because it would be made so dom- 
inant that it would have overwhelming competitive ad- 
vantages which would stifle the growth of the other local 
carriers.*” 


But the acquisition of disparate power concerns the 
Board even though it does not threaten the starvation or 
stifling of competitors. The apparent point of the Board’s 
concern is that the more powerful carrier will escape full 
scale, vigorous competition. 


Perhaps the best example of the Board’s attempts to 
articulate its reasoning along these lines is to be found 
in its treatment of United’s proposal to acquire Western, 
at that time its sole north-south competitor in the far 
west. The acquisition would have given United direct 
transcontinental access to Los Angeles—it already had 
such access to San Francisco, Portland and Seattle. The 
far western mileage of its three east-west competitors— 
none of which served more than two of the primary west- 
ern terminals—would be far less than United’s, and the 
combined population of their far western cities would 
barely exceed United’s population. While it certainly 
could not be said that United would stifle those competi- 


174 Western Air Lines, Denver-Los Angeles Service, 6 C. A. B. 199, 210 
(1944). 


178 Acquisition of Cordova Air Service by Alaska Airlines, 4 C. A. B. 708, 
712 (1944); Pacific Case, 7 C. A. B. 209, 234-236 (1946). 
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tors, the acquisition was denied because—among other 
things— 

Such an increase in the size and control of United in this 

large area would adversely affect the existing competitive op- 


portunities for western business and would greatly increase 
United’s advantage with respect to such business. . . .1”¢ 


Another acquisition case reflects somewhat similar reas- 
oning, though in quite different circumstances. Amer- 
ican, the largest of the domestic carriers, sought to acquire 
Mid-Continent, a small mid-western carrier. No region- 
al dominance, such as United would have acquired in the 
Western case, would have resulted. But the extent of 
American’s competition with Braniff and with Delta, rela- 
tively small carriers in that section, would have been in- 
creased. In declining to approve the acquisition the 
Board said, among other things: 

In the first place, it is part of the generally accepted business 
concept of goodwill that the company serving the larger number 
of customers, to their satisfaction, will on that account enjoy a 
competitive advantage in soliciting patronage for additional serv- 
ice. . . . In the second place, the wider the geographical scope 
of a carrier’s operations in comparison with a particular rival, 
the greater the competitive advantage which it will enjoy through 


its control of traffic originating at or destined to points to 
which the other carrier does not have access.'** 


Another case in which there must have lurked some- 
what the same thought, though much more ambiguously 
expressed, was that in which the Board refused to choose 
American for a Detroit-Miami route. The Board noteo 
that American was the largest of the domestic carriers, 
and referred to the extent of its operations. It pointed 
out that, in addition to the Detroit-Miami service, a com- 
bination with its existing routes would enable American 
to provide a Chicago-Miami and a New York-Miami 
service in competition with existing carriers. Such addi- 





176 Acquisition of Western Air Express by United Air Lines, 1 C. A. A. 739, 
746 (1940). 


177 American Airlines, Acquisition of Control of Mid-Continent Airlines, 7 
C. A. B. 365, 378 (1946). 
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tional competition “and the scope of its operations” led 
the Board to reject American’s proposal.’” 

What the Board meant by “scope of operations” —apart 
from the additional competition that would have been 
threatened—is certainly not clear. But one is tempted 
to believe that there might be some thought that there 
should be a presumption against a carrier—or at least the 
largest carrier—by virtue of size alone. Yet the Board 
has said very specifically that 


Size alone cannot be said to be the determining factor. . . .17° 


And it has disclaimed any opinion 


that we should strive toward an ultimate goal of parity among 
air carriers.'®° 
One must conclude, therefore, that the Board has not 
intended to deny a carrier’s growth merely because it is 
big or bigger than others; that an increase in size or 
power is deemed undesirable only when some specific evil 
—primarily the impairment or lessening of competition 
—is shown to result. 


IX. IMPORTANCE OF ONE CARRIER SERVICE 


The desire to curb the relative growth of the larger 
carriers has a marked effect upon the weight given to a 
number of considerations which otherwise would seem 
of controlling importance in determining the choice of 
carrier. 

A consideration constantly evoked in the selection of 
the carrier for certification is the amount of new one car- 
rier service which a carrier can provide to the cities 
involved. 

In one of the first cases where the Board was faced with 
a difficult’ choice of carrier issue Braniff and Mid-Con- 


178 Eastern Air Lines, Great Lakes-Florida Service, supra note 146, at 438. 
ya cen of Western Air Express by United Air Lines, supra note 176, 
at L 
180 American Airlines, Acquisition of Control of Mid-Continent Airlines, 
supra note 177, at 379. 
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tinent both proposed a direct route between Kansas City 
and the Twin Cities, as well as certain other points. 
Braniff already operated from Chicago to Kansas City 
and on into Texas. Mid-Continent’s existing route fol- 
lowed a round-about course from the Twin Cities to Da- 
kota points, Omaha, Kansas City and Tulsa. 
Braniff pitched its case upon its ability to provide a 
one carrier service between the Twin Cities and points in 
the southwest. The Board said that the advantages of 
single plane service between given points “must be recog- 
nized” but that such service can not be provided every- 
where. But Braniff urged that, apart from the possibility 
of providing one plane service, if a single company op- 
erated all the way it could provide better connections be- 
tween its own planes at Kansas City than could be main- 
tained if Mid-Continent operated to Kansas City and 
Braniff on to the southwestern points. The Board dis- 
posed of this argument abruptly, saying: 
. . . This contention appears to have little merit. Sound and 
efficient management and the desire to obtain the maximum 
traffic afforded by the territory served are considerations which 
will compel the maintenance of convenient schedules and con- 
nections wherever there is traffic to justfy them.*** 

For reasons not here material Mid-Continent was chosen. 

A little later, in appraising the claims of Chicago and 
Southern and of Braniff for a route between Houston and 
Memphis, the Board again adverted generally to the 
point. Chicago and Southern operated from Chicago to 
St. Louis to Memphis to New Orleans, Braniff from 
Chicago to Dallas to Houston. While both Braniff and 
Chicago and Southern could give a good Houston-Mem- 
phis service if granted the new route, the latter could run 
planes on to St. Louis—not then connected with Houston 
by single company service. 

The Board chose Chicago and Southern. But its ability 
to provide Houston-St. Louis service was a relatively 


181 Mid-Continent Airlines, Twin Cities-St. Louis Operation, 2 C. A. B. 63, 
92 (1940). 
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minor element in its decision. Of this the Board said 
merely: 
. . . As we have heretofore pointed out, through service by a 
single plane between all points in the United States is obviously 
impossible, but through service is desirable where it can be 
secured. It is not a controlling consideration, but it is a sig- 
nificant one. . . .1%? 

This rather cool reception to an appeal for choice be- 
cause of ability to provide a greater amount of new one- 
plane service, following the utterly frigid reception to an 
appeal based on the superior ability of a single company 
to provide good connecting plane service, was soon to be 
warmed. PCA, an established carrier, and Dixie, a new 
company, sought a Pittsburgh-Knoxville-Birmingham 
route. The route would tie in with PCA’s existing system 
at Knoxville and Pittsburgh. PCA was chosen because 
a new carrier would only complicate the problem of pro- 
viding connections.” 

. .. The difficulties of establishing and maintaining convenient 


connecting service between independent carriers has been clearly 
demonstrated by the record in this case. . . .1% 


The Board drew no distinction here between the virtues 
of single plane service and single carrier connecting plane 
service, though obviously a large part of the one company 
service which PCA could provide for points beyond 
Knoxville and Pittsburgh would be on a connecting plane 
basis. And within six weeks American was chosen in 
preference to PCA for a Buffalo-Toronto route solely on 
the ground that the record showed a greater traffic flow 
to points on American’s system beyond Buffalo than to 
points on PCA’s system beyond that point; and there 
was no reference to the question of how much of this 
traffic would be likely to be handled on a single plane 


182 Braniff Airways, Houston-Memphis-Louisville Route, supra note 167, at 


183 Supra pp. 13-14. 
184 Delta Air Corporation, Service to Atlanta and Birmingham, 2 C. A. B. 
447, 479 (1941). 
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basis.“ Immediately thereafter the choice of carrier in 
another case was determined on the same ground.” 

At this point one might conclude that a most important, 
if not the most important, factor in determining the choice 
of carrier would be the amount of new single carrier 
service that each of the candidates would provide. 

But up to this time the new route cases had been rela- 
tively simple. Moreover traffic had been relatively light 
and pressures for expansion had not been great. It was 
fairly easy to isolate a few cardinal considerations and, 
without having to plumb very deeply into the economics 
of the transportation system or to look forward to the 
maze of conflicting interests that arise from a rapidly 
growing industry, to render decision on the basis of sim- 
ple and even superficial findings. 

In the fall of 1941 a case was argued which, in a sense, 
opened a new era. It was more complicated than most 
of its predecessors, the stakes were higher, and the con- 
flicts of interest much keener. Pearl Harbor came before 
decision of the case could be rendered and for about a 
year the Board suspended action in new route cases. In 
December, 1942, after resuming new route business, the 
Board came to the decision of the case argued more than 
a year before, Continental Airlines, Denver-Kansas City 
Service." That year’s suspension had probably been a 
sophisticating one for the Board, for, by a series of war- 
born events, it had been plunged deep into the internal 
affairs of the airlines, and the enormous new demand for 
air travel had doubtless given it a fresh perspective con- 
cerning the industry. 

In this case, United applied for a Denver-Kansas City- 
Des Moines route which would provide an alternate to 
the Denver-Omaha-Des Moines segment of its transcon- 
wae Airlines, Additional Service to Canada, 2 C. A. B. 627, 654 


186 Transcontinental & Western Air, Reading Operation, 2 C. A. B. 667, 672- 
673 (1941). 


1874 C. A. B. 1 (1942). 
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tinental line. TWA sought a spur from its transcontinen- 
tal to Denver from Kansas City. Braniff asked for a 
Kansas City-Denver branch from its Chicago-Texas 
route. Continental, the smallest of the applicants, operat- 
ing from Denver south and southeast, sought a line from 
Denver to Kansas City. Each of the applicants, except 
Continental, could provide Denver with beyond Kansas 
City service, and United could provide Kansas City with 
beyond Denver service. United and TWA in particular 
could provide a significant amount of new one carrier 
service, apart from the linking of Denver and Kansas 
City, whereas Continental could provide nothing but the 
Denver-Kansas City service. 

The Board recognized that the average passenger pre- 
fers a one Carrier service, saying: 


. . . This preference may be due to a combination of psycho- 
logical factors, advertising, lack of knowledge on the part of the 
passenger that a change of planes on a one-company service may 
be necessary, and willingness and ability of the carrier to connect 
with its own planes in preference to the planes of other 
crriars, .. 


The Board then proceeded to meet, head on, the argu- 
ments made by Continental’s larger competitors: 


The choice of an appropriate carrier to operate a route de- 
pends on the economy and efficiency with which the proposed 
operation can be undertaken by an applicant as conditioned by 
the requirements of the development of an economically sound 
air transportation system. It is not enough that operation by 
one of two carriers may be somewhat less expensive than opera- 
tion by the other or that one carrier may be more able to fit the 
operation into a larger system with greater convenience to the 
through passenger. These qualifications are important, but they 
are not final, for if they were the sole consideration, all cases 
would be decided for large carriers as against small carriers. 
This is true because large carriers more easily than small can 
eke out extra mileage with the use of spare equipment, thus on an 
additional cost basis showing smaller costs for any new operation, 
or because large carriers are more likely than small to have 
maintenance stations already set up at points on a proposed 
operation. In addition, large carriers will have longer routes into 


188 Jd, at 17. 
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which to fit the segment in question and, as a result, some greater 
convenience to show in any given case. 

To rely solely on such factors would be in all instances to de- 
cide cases on the basis of making the big bigger, throttling for- 
ever the growth of the smaller carriers. To prevent such a result, 
the Civil Aeronautics Act further requires the consideration in 
this case of the development of sound economic conditions in the 
industry, and the preservation of “competition to the exent 
necessary to assure the sound development of an air transporta- 
tion system properly adapted to the needs of the commerce of 
the United States.” **° (Emphasis added) 


The route was awarded to Continental on the ground 
that it would strengthen Continental, divert least from 
other carriers, and best meet the primary need manifested, 
a need for local Denver-Kansas City service.” 

It is true that from this time on the Board has consis- 
tently emphasized the public preference for and the “ 
herent advantage” of one carrier service, the provision 
of which “is conducive to increased use of air transporta- 
tion.” **’ Indeed the Board was soon to hold that single 
carrier connecting plane service is definitely preferable 
to connecting service between independent carriers since 

as the traffic demands, and equipment is available, the carriers 


will provide one-plane service whenever and wherever prac- 
ticable.?** 


But it is also true that, from the time of the Denver- 
Kansas City case on, the choice of carrier has not con- 
sistently turned on the amount of one-carrier service each 
of the competing applicants offers. If in one case he who 
bids the larger amount of one carrier service wins,’ then 
another case will quickly follow where the larger bid 
fails.” 


189 Jd. at 18. 

190 Supra pp. 29-30. 

191 Eastern Air Lines, Washington Service, 4 C. A. B. 324, 339, 349 —. 
an: ee Airlines, ‘Atlantic Seaboard Operation, supp. opinion, 4 C. A. 

3, 635 (1944 

193 Eastern Air Lines, Washington Service, supra note 191, at 349; see also 
Oo Airlines, New Orleans-Fort Worth Service, 4 C. A. B. 278, 292 

194 Continental Airlines, Texas Air Service, 4 C. A. B. 215, 234 (1943). 

195 National Air Lines, New Orleans-Fort Worth Service, 4 C. A. B. 278, 
292-294 (1943). 
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A somewhat extreme example of the failure of the 
larger bid is presented in Western Air Lines, Denver-Los 
Angeles Service.” United and Western sought a Denver- 
Los Angeles route. Western could operate only between 
those points, whereas for United the route would become 
a segment on its transcontinental. Thus United offered 
far more one carrier service than Western. But choice 
fell to Western lest it be so weakened by loss of connecting 
traffic which it had theretofore enjoyed via Salt Lake 
City that its security might be impaired. In Mr. War- 
ner’s concurring opinion there is a particularly pithy 
statement : 

. . . The convenience of some number of through passengers 
could be served by allowing major carriers to duplicate practically 
all of the existing mileage of local or regional operators, thereby 
increasing the number of passengers who could receive through 
one-carrier service; but obviously no such practice would be 
seriously defended. . . .'%7 

Yet one month later United was authorized to add 
Detroit to its transcontinental route between Chicago and 
New York and Northwest was extended from Milwaukee 
to Detroit and New York in a decision which denied 
Braniff’s Chicago-Detroit-New York application, Chi- 
cago and Southern’s Chicago-Detroit application, and 
TWA’s application to add Detroit to its Chicago-New 
York route. The choice of carrier was largely determined 
by the amount of new one-carrier service which the sev- 
eral applicants could provide.’ In assessing Braniff’s 
bid, the Board refused to weigh in Braniff’s favor the fact 
that American did not provide Detroit with one-plane 
service to Oklahoma and Texas points as Braniff pro- 
posed; it said that American could do so “if the traffic 
warrants.” ** Thus the early suggestion that one-carrier 
connecting plane service is no better than two-carrier serv- 


1966 C. A. B. 199 (1944). 

197 Jd. at 213. 

198 Northwest Airlines, Chicago-Milwaukee-New York Service, 6 C. A. B. 
217, 220-228, 237-238, 241 (1944). 

199 Jd. at 226. 
5 
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ice, supra p. 58, already repudiated, supra p. 62 —, was 
further discredited.“ In the next month a Kansas City- 
New Orleans route was awarded to Mid-Continent and 
the competing claims of Delta and National were reject- 
ed, with the amount of new one-carrier service each could 
provide constituting an important factor in the decision.” 

Yet in the very next significant choice of carrier case, 
Continental was selected and American rejected for a 
service to Lubbock and Wichita Falls, though American 
could, of course, provide much more one-carrier serv- 
ice.** And in the next important domestic case Eastern 
was chosen and PCA rejected for a Detroit-Miami route 
although there seems little doubt that PCA would have 
provided significant new one-carrier service to many 
more people than would Eastern.” 

This Detroit-M1iami decision is perhaps the most sur- 
prising ever made by the Board, the least explicable on 
the face of the opinion, and the least consistent with prior 
and subsequent decisions. It evoked most vigorous dis- 
sents from Messrs. Ryan and Lee. Mr. Ryan’s opinion 
contains the clearest rationalization of the one-carrier 
service argument to be found in any of the new route 
cases. He said: 

. . . It seems to me that the primary factor in the exercise of 
the Board’s judgment in the designation of the carrier should 
be the maximum measure of direct, one-carrier service which 
could be accomplished without undue impairment of the earnings 
of the other carriers affected. This primary factor of public 
interest should be controlling upon us unless it is overcome by 


other considerations of public interest requiring a different selec- 
eae 


1998 Mr, Landis has revived the question whether one carrier service which 
will not be one plane service offers substantial benefit to the public, and asks 
why it should be important that connecting planes operate under the same man- 
agement. Northwest Airlines, Detroit-Washington Service, 7 C. A. B. 
.... (dissent of Mr. Landis, p. 3) (1947). 

200 Mid-Continent Airlines, Kansas City-New Orleans Service, 6 C. A. B. 
253, 263 (1945). 


201 Braniff Airways, Memphis-Oklahoma City-El Paso Service, 6 C. A. B. 
305 (1945); see supra pp. 34-35. 
assy Air Lines, Great Lakes-Florida Service, 6 C. A. B. 429, 457 


eeeey 
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I should deem it unnecessary after 7 years of regulatory history 
under the Civil Aeronautics Act to emphasize the importance of 
direct one-company service as a means of accomplishing the maxi- 
mum development of air traffic between important regions. . . . 

As against the approximately 10 million people who could be 
afforded direct single carrier service by Pennsylvania-Central 
Airlines at the above-named 13 cities on its existing routes in 
the originating territory, the present decision selects a carrier 
which will reach only 4 of those cities containing about 4% 
million persons.?°* 


Cases where the carrier offering the greater amount 
of one carrier service has not been selected because it 
would mean “undue impairment of the earnings of the 
other carriers affected” are not unusual. The Denver-Los 
Angeles case, supra p. 63, is one of the more notable. 

But there is a consideration even deeper than the direct 
impairment of the earnings of other carriers, a considera- 
tion which probably reflects the Board’s approach to 
these cases more accurately; that is the Board’s distrust 
of the one carrier service argument because of its implica- 
tions as between the large and the small carrier. We have 
seen the Board brush aside the argument in one case 
where there was a question of choice between a large and 
small carrier on the ground that it leads to the conclu- 
sion that the large would become larger since typically 
the larger carrier can offer the greater amount of one 
carrier service.” ‘The point has not often been made so 
explicitly; but more recently it was again stated quite 
bluntly: 

. If the selection of a carrier were to be predicated solely 
upon the one-carrier service to be provided it would mean that 
in all cases the larger carrier would be selected, thus enhancing 


the position of the larger carriers and effectively blocking the 
growth of the smaller ones.* 


203 Td. at 456-457. 

204 See also, for clear examples, Alaska Airlines, Fairbanks-Kodiak Opera- 
tion, 6 C. A. B. 387, 393 (1945); Colonial Airlines, Washington-Ottawa- 
Montreal Service, 6 C. A. B. 481, 492, 501 (1945). 

205 Supra pp. 61-62. 

206 Florida Case, 6 C. A. B. 765, 773-774 (1946). Still more recently this 
formula has been cra in language as strong as ever. Kansas City-Mem- 
phis-Florida Case, 7 C. ekg . (28) ie F North Central Case, 
Twin Cities Service, 7 x ae . (4-5) (194 7). 
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Again, in one of the few instances where the Board has 
made any effort to state comprehensively the principles 
which govern the choice of carrier, the Board said: 


. Wherever it is possible and in harmony with the other 
criteria of judgment, it is desirable to provide through services 
rather than a series of local services. . . . These considerations 
are not necessarily controlling inasmuch as they might in any 
particular instance conflict with other criteria of public interest 
for the largest carrier with the larger network would always 
seem to be in the position to give the maximum of through 
services. But other considerations being equal, as they often 
are, the decision may turn upon which of the rival applicants 
will provide a service of maximum convenience to the larger 
proportion of the traveling public.?°” 


In that case selection of the carrier for some of the most 
keenly contested routes was placed largely on the rela- 
tive amount of one carrier service offered.** Yet before 
the opinion in this case was concluded, another example 
of failure of the larger bid was afforded when National, 
a small carrier, was selected to serve Havana in pref- 
erence to Eastern.*” 

Two extreme situations serve to limit the area of de- 
bate as to the proper place of the one carrier service argu- 
ment. Where, among the opposing carriers, some plainly 
offer substantial new one carrier service and some do not, 
and those who do not have no other significant arguments 
to make such as the possibility of strengthening their 
systems, the argument is controlling.*® At the other ex- 


207 Latin American Air Service, 6 C. A. B. 857, 900 (1946). 

208 Jd, at 888-889, 904, 909-910. See also Hawaiian Case, 7 C. A. B. 83, 
109-110 (1946) ; Pacific Case, 7 C. A. B. 209, 230 (1946). 

2096 C. A. B. at 911. 

210 American Airlines, East-West California Service, 4 C. A. B. 297, 312-313 
(1943). In this case American was permitted to add San Diego to its trans- 
continental route between Los Angeles and Phoenix, and Western, a small 
carrier already serving San Diego and Los Angeles, was refused an extension 
to Phoenix. The Board recognized—indeed emphasized—that “there is a 
limit” to the extent to which points should be added to the transcontinental 
carriers’ routes since this “would tend to weaken, relatively, the economic and 
competitive position of the small local or regional carrier.” The Board added 
that the objectives of the Act can not be achieved “if the economic position 
of the smaller carriers is permitted to deteriorate in relation to the larger air 
carriers.” Jd. at 312. But Western’s claim was denied since the primary 
benefit to be conferred on San Diego would be the long haul through service 
beyond Phoenix, and local traffic to Phoenix was not substantial; these two 
facts “combine to minimize any possible improvement to Western’ s economic 
strength and position” were it extended to Phoenix instead of granting Ameri- 
can’s San Diego application. Jd. at 313. See also North Central Case, 7 C. A. 
eee (17-25) (1946). 
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treme is the rare case where the carrier bidding the larger 
amount of one carrier service would, if awarded the 
route, actually end up with a less integrated and more 
costly operation than the carrier which can not offer as 
much one carrier service; there the lesser bid wins.” 

But this delimitation of the area for debate does but 
little to clarify the issue. Such extreme situations do not 
often occur. The important cases come somewhere be- 
tween them. And no opinion of the Board has yet to do 
more than simply to explain that within that area it must 
weigh various considerations. On the one hand the Board 
is obviously afraid of Balkanizing tendencies: 1.e., the 
provision of a series of connecting services. On the other 
hand the Board is equally afraid of reasoning which 
would dictate aggrandizing of the big carriers and some- 
times weakening of the small. Other considerations are 
also involved in special cases; but on the whole it is these 
two which are uppermost. There is no way to predict 
which way the Board will go in a given case. The best 
bet, at this stage, is that the Board is more afraid of mak- 
ing the big bigger, or, more accurately, of failing to make 
the small bigger, than of Balkanization.”” 


b 
3 X. ECONOMY AND EFFICIENCY 
r 


In all new route cases much attention is devoted to the com- 
parative costs which the applicants expect to incur in the de- 
velopment of the new service. Of course, it is essential to an 


, economically sound enterprise that costs be kept at the lowest 
minimum consonant with adequate and efficient service. How- 

3 ever, immediate costs are not necessarily controlling, as in that 

“ event that factor might conflict with other important statutory 

i objectives. 

n ; 

: Thus spoke the Board in its enunciation of general 

d principles governing the choice of carrier.** 

~ The last sentence refers to “immediate” costs as not 

necessarily controlling. The significance of the adjec- 

re tive is not clear. One might speculate as to what the 





a 211 Pacific Case, supra note 208, at 227. 
A. 212 Supra note 206. 


218 Latin American Air Service, supra note 207, at 900. 
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Board meant, but it would seem just as well simply to 
read the sentence with the adjective omitted. For, as we 
shall see, the comparative costs of the applicants, immedi- 
ate or otherwise, “are not necessarily controlling.” 

The first sentence is a considerable overstatement of 
the fact. A survey of the cases will disclose relatively few 
instances where “much attention” was paid to the com- 
parative costs of the applicants competing for choice. 

Pan American, in arguing that all international service 
should be reserved to it, has consistently emphasized its 
ability to provide added service more economically, with 
the consequent ultimate benefits of lower fares to the pub- 
lic and less Government subsidy. The argument has been 
rebuffed because of the Board’s feeling that competition 
brings advantages which outweigh the alleged economies 
—including the advantage of assuring, through competi- 
tion, that economies will redound to the benefit of the 
public.™ 

Similarly, the obvious argument that existing trunk 
carriers could provide a feeder service at less added cost 
than the cost which new companies would have to incur 
has failed to move the Board to select the trunk carrier,” 
despite a very strong dissenting argument by Mr. Young 
which stressed the possible cost savings.”* 

By the same token the inclusion of points on a trans- 
continental route traversing the area, though it could have 
been accomplished at comparatively little added cost, was 
refused in favor of much more expensive extensions of 


214 Latin American Air Service, supra note 207, at 864-865; see also Pacific 
Case, supra note 208, at 226-227 ; Hawaiian Case, 7 C. A. B. 83, 103-104 (1946) ; 
Northeast Airlines, North Atlantic Route Case, 6 C. A. B. 319, 324-326 (1945) ; 
American Export Airlines, Trans-Atlantic Service, 2 C. A. B. 16, 32-35, 37 
(1940). But cf. Pan American Airways, New Orleans-Guatemala Service, 4 
Gioasy 161, 176-177 (1943); South Atlantic Routes, 7 C. A. B. 285, 307-309 


215 Texas-Oklahoma Case, 7 C. A. B. ...., .... (23) (1946); West Coast 
Case, 6 C. A. B. 961, 980-981 (1946). 


216 Texas-Oklahoma Case, supra note 215, at .... (9-10); Southeastern 
a 7C. A.B. ...., .... (6-12) (1947) ; supra note 29. But see supra 
note 30. 
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smaller carriers. Despite strong dissent, the majority 
felt the smaller carrier would better serve local needs.”’ 

Nor has the Board been won over by a carrier’s offer 
to operate a route without any subsidy.”* If there are any 
reasons for selecting a subsidized carrier, the mere fact 
that a carrier which needs no subsidy offers to do the same 
job will not lead to a choice of the unsubsidized carrier.”” 

On the other hand it is quite true that the consideration 
of cost has been important in a number of cases. On oc- 
casion the Board has refused to extend one carrier where 
it was possible to provide for the needed service by com- 
paratively slight modifications in the route of another 
carrier already operating at the points in question.” 
And several times the Board has selected the carrier 
which would have to incur the least expense in the con- 
struction of new facilities.** In fact one of the strongest 
of the reasons asserted for the choice of Eastern rather 
than PCA for the Detroit-Miami route, supra pp. 64-65, 
was the fact that the extension of Eastern would involve 
the least new route mileage and the least installation of 
new stations.*” 

Yet in the case last cited Mr. Ryan’s dissent sounds 


217 Braniff Airways, Memphis-Oklahoma City-El Paso Service, 6 C. A. B. 
a 190 (1944), on reconsid., 6 C. A. B. 305, 309-310 (1945); supra pp. 


218 Latin American Air Service, supra note 207, at 908-909 we 5 cf. baeeett 
man Stuy Corp., New Orleans-San Juan Service, 7 C. eevee 
(8-9) (194 

219 Biasif) ‘Airways, Memphis-Oklahoma City-El Paso Service, supra note 
217; Mid-Continent Airlines, Kansas City-New Orleans Service, 6 C. A. B. 
253, 271-273 (1945). But cf. Pan American Airways, New Orleans-Guatemala 
Service, 4 C. A. B. 161, 176-177 (1943). 

220 Braniff Airways, Memphis-Oklahoma City-El Paso Service, supra note 
217, at 176-178; Northwest Airlines, Chicago-Milwaukee-New York Service, 
6 C. A. B. 217, 228, 236 ag a Pacific Case, supra note 208, at 229; Kansas 
City- Memphis- Florida Case, 7 od A. B. (19) (1947). Interestingly 
enough the Board has gone so far as to invite a carrier to apply for an improve- 
ment in its existing service rather than to authorize a new route. Northwest 
(pany Chicago-Milwaukee-New York Service, 6 C. A. B. 217, 225-226, 240 


221 F.g., South Atlantic Routes, supra note 214; Pacific Case, supra note 208, 
at 229; West Coast Case, supra note 215, at 974; Braniff Airways, Kansas City- 
New Orleans Service, 2 C. A.B. 727, 749- 750 (1941) : Mid-Continent Airlines, 
Twin Cities-St. Louis Operation, 2 C. A. B. 63, 93 ( 1940). 

(1948 — Air Lines, Great Lakes-Florida Service, 6 C. A. B. 429, 441 
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rather more like what one would expect from the Board 
—in the light of its other decisions—than the majority’s 
opinion. Mr. Ryan said: 

. Obviously large carriers with an extensive network of 
routes will frequently be able to operate new services with less 
new and additional mileage than smaller carriers would require 
since the large carriers will often be able to use segments of 
their existing system in the operation of the new route... . 

The application of the doctrine which, in the selection of a 
carrier, confers influential weight upon the relative mileage 
would, under the circumstances present in this case, run counter 
to that fundamental objective of the Civil Aeronautics Act which 
seeks the maximum development of a sound national air trans- 
portation system. For the application of this doctrine in many 
instances would thwart the legitimate expansion of the smaller 
carriers that might be able to render the maximum amount of 
service but would be denied the right to render such service.?** 

Not precisely to the point, but closely related, is the 
Board’s decision to authorize National, rather than East- 
ern, to provide temporary wartime service between 
Miami and Key West. Eastern, much the larger carrier, 
showed that it had planes available to perform the serv- 
ice without rearrangement of schedules since its craft 
averaged a three-hour lay-over at Miami. National 
would have to rearrange schedules to provide the service. 
But the Board said: 

It must be recognized that in practically all situations in which 
extensions of service are required, the larger carrier would be 
in a better position with respect to immediate inauguration of 
service. Except in the most urgent circumstances considerations 
of this kind cannot be considered as controlling. . . .?** 

The passage already quoted from the epoch-making 
Denver-Kansas City case, supra pp. 60-62, obviously ex- 
presses the Board’s continuing views. That one carrier can 
provide a service at less expense than another is simply 
not a determining element, unless all other considerations 
are equal. As the Board sees it, were cost to be controll- 
ing “all cases would be decided for large carriers as 


against small carriers,” because “on an additional cost 


223 Td. at 459. 
224 National Airlines, Miami-Key West Service, 4 C. A. B. 546, 548 (1944). 





CHOICE OF THE AIR CARRIER 71 


basis” large carriers can show “smaller costs for any new 
operations.” *° The element of comparative costs has, 
then, a limited significance. Like the one carrier service 
argument dealt with in the preceding section, it quickly 
gives way before the specter of the small staying small. 

There is one special phase of the comparative cost argu- 
ment which merits mention. It is conceivable that a 
given new service could be provided by carrier A at less 
cost than by carrier B, but that the consequence of award- 
ing the route to carrier B would be such a great improve- 
ment in its entire position as to result in such a lowering 
of its entire costs that it would be a greater measure of 
economy to give the route to B. This seems to be exactly 
what the Board had in mind in the first choice of carrier 
case it decided. Braniff and Continental applied for the 
same route. Relatively it meant a minor extension for 
Brainiff but a large one for Continental. The Board 
awarded the route to Continental, saying: 

A factor which must not be lost sight of is the fact that the 
addition of this route to Continental’s present operations will 
amount to almost doubling its route mileage, thus permitting a 
spread of its overhead expenses to a much greater extent than 
would be possible on Braniff’s operations. Such an addition 
should result in greater economy in the operations now conducted 
by Continental.?*¢ 

This suggestion later led to arguments that the carrier 
for which a proposed route would mean the greatest rela- 
tive expansion should be selected on the ground that 
thereby it could effect greater per mile reductions in its 
overall operating expenses than could carriers for which 
the route in question would be less of an expansion.” 
This particular twist to the comparative cost argument is 
rather paradoxical and has not been elaborated by the 
Board in quite the same terms in later cases. 

A consideration of the Board’s decisions from the stand- 

225 Supra pp. 61-62. 

226 Continental Air Lines, Mandatory Route, 1 C. A. A. 88, 102 (1939). 


227 Braniff Airways, Houston-Memphis-Louisville Route, 2 C. A. B. 353, 
385 (1940). 
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point of the comparative cost argument leaves one with 
a feeling of some dissatisfaction. One is compelled to 
conclude that ordinarily the Board does not give the mat- 
ter much thought. Probably there is an inarticulate 
assumption operative in most cases that one carrier can 
provide a given service at just about the same cost as an- 
other. Certainly it is true that in many of the cases in the 
last few years any evidence of costs has been regarded by 
the Board in a perfunctory way for the very good reason 
that so many of the cases have dealt with proposed serv- 
ices which ultimately would be operated with types of 
equipment not on hand and sometimes not even on order 
at the time of the hearing and under general cost condi- 
tions, in terms of price levels and wage rates, which no 
one could predict. Hence, except for very clear differ- 
ences in the situations confronting the carriers involved— 
such as the need of one carrier to extend its system many 
hundreds of miles and the need of another carrier to effect 
a much smaller extension in order to furnish the service 
at issue—it often would have been difficult to make any 
very realistic appraisal of comparative costs. Finally, in 
a rapidly expanding system, the Board has unquestion- 
ably been deeply impressed by the implications of the 
argument that the big carrier can always provide a serv- 
ice, on an added cost basis, more economically than a 
smaller carrier. 

But one cannot help wonder how long the issue of com- 
parative costs can thus be subordinated. Sooner or later 
the Board will have to consider this factor far more 
soberly and thoroughly than is reflected in its opinions 
heretofore. 


XI. ROUTE INTEGRATION 


The arguments advanced by applicants bearing on the 
choice of carrier are heavily loaded with talk of how well 
proposed new routes will “integrate” with their present 
services. The Board’s opinions echo this talk to a con- 
siderable extent. 
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Often it is apparent that what is meant when it is said 
that a service will “integrate” with one applicant’s exist- 
ing system better than with another’s is that there is a 
greater community of interest—and therefore flow of 
traffic—between the new route and the existing system of 
one applicant than is true of another applicant. This is 
simply the one carrier service argument which we have 
already examined. On other occasions what is meant is 
that the existing system of one applicant is so laid out, in 
relation to the new route, that that applicant can operate 
the new route at less added cost than another applicant or 
that special economies in its over-all operation can be 
achieved. This is simply the appeal to economy and effi- 
ciency which we have just noted. It is rather difficult to 
determine whether anything materially different from 
these two considerations is ever meant by talk of “integra- 
tion with” and of “rounding out” carriers’ existing sys- 
tems. The concept is an indefinite one. In some cases 
where the Board has said that a new route will “round 
out” the successful applicant’s system, it must be con- 
fessed that the Board’s meaning is particularly vague.” 

Sometimes there are references to the fact that the suc- 
cessful applicant will be able to achieve a more efficient 
use of equipment in connection with the new route than 
other applicants could achieve. But rarely if ever has 
the Board explained just what it means or exactly why the 
greater efficiency will prevail in one case than in another. 
One, indeed, is tempted to ask what would become of 
findings of this sort were they to be questioned in court.” 

Questions respecting the suitability of a present or pro- 
posed city as a terminal point are of determining signifi- 


228 E.g., Braniff Airways, Memphis-Oklahoma City-El Paso Service, supra 
note 217, at 308; Northwest Airlines, Chicago-Milwaukee-New York Service, 
supra note 220, at 235. In one case, in choosing among the applicants, the 
Board said that the successful applicant—in view of the location of its exist- 
ing system—could provide a “flexibility of schedules” which the other ap- 
plicants could not. It is hard to understand what was meant. National Air- 
lines, New Orleans-Fort Worth Service, 4 C. A. B. 278, 292 (1943). 

229 See, e.g., Eastern Air Lines, Great Lakes-Florida Service, supra note 222, 
at 442; Delta Air Corporation Service to Atlanta and Birmingham, 2 C. A. B. 
447, 468 (1941); cf. Braniff Airways, Kansas City-New Orleans Service, 2 
C. A. B. 727, 749 (1941). 
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cance now and then. In the first choice of carrier case, 
involving a route from Pueblo to Wichita, Braniff and 
Continental applied. Were the route granted to Braniff 
it would mean that Braniff would have a system running 
from Texas points through Wichita with Pueblo as the 
terminal. Continental would have a Denver-Pueblo- 
Wichita operation. Continental was selected on the 
ground that Pueblo “is not a natural terminus and very 
little traffic will originate at or be destined to that point,” 
whereas Wichita “is an important traffic point” and so a 
desirable terminal.*”® In another case Mid-Continent, 
operating from the Twin Cities to Tulsa, was selected for 
a Kansas City-Tulsa-New Orleans route because, among 
other things, Tulsa was not a natural terminal but New 
Orleans would be. And Eastern was selected for a 
Tampa-Miami route on somewhat similar grounds. One 
of its routes ended at Tampa and one at Miami so that 
Tampa was a dead-end with enforced lay-over of planes 


there which could be obviated if it could operate on to 
Miami.** Comparable reasoning grounded the extension 
of Inland from Cheyenne to Denver in order to connect 
with Western which had acquired Inland but theretofore 
had not been effectively connected.” 


230 Continental Air Lines, Mandatory Route, supra note 226, at 102-103. This 
decision had a peculiar sequel. Not long afterward a route was proposed 
between Denver and Amarillo and the argument adopted in deciding that the 
route was required was that there was a substantial flow of traffic between 
Denver and Texas points. This was much the same traffic flow with which 
the Board was dealing in considering the Pueblo-Wichita route just mentioned. 
Braniff sought the route by extension of its system from Amarillo to Pueblo, 
Colorado Springs and Denver. Continental, already linking the Colorado cities, 
sought to extend its system from Pueblo to Amarillo. This time Continental 
failed and Braniff succeeded on the ground that Denver was a proper terminal 
point for Braniff but that Amarillo would not be for Continental. It was said 
that Continental was already having difficulty in making proper connections 
with Braniff at Wichita (the “natural” terminal received by Continental in the 
Pueblo-Wichita case referred to in the text) and that difficulty would simply 
be transferred to Amarillo if it were extended there from Pueblo. Continental 
Air Lines, Texas Air Service, 4 C. A. B. 215, 233-234 (1943). 

231 Mid-Continent Airlines, Kansas City-New Orleans Service, supra note 
219, at 263. 

( 282 Colonial Airlines, Atlantic Seaboard Operation, 4 C. A. B. 552, 562-563 

1944). 

288 Rocky Mountain States Air Service, 6 C. A. B. 695, 739-740 (1946). 
But cf. West Coast Case, supra note 215, at 975. 
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By the same token, that a new service would be a spur 
or angular off-shoot from an applicant’s system will weigh 
against it.** Occasionally the Board’s opinions have noted 
that the applicant selected already operates in the direc- 
tion of the new route,*** or that the application rejected 
operates in a different direction.” 

Very generally speaking, it is preferable to choose the 
carrier whose existing system will better “tie in” with the 
new operation.*’ And an applicant whose existing system 
is wholly unconnected with the proposed new route is 
virtually ruled out of consideration. 

An obvious objection to creating spurs, or dangling 
arms, or dead-ends, is that such action simply breeds pres- 
sure for additional route grants to “integrate” the result- 
ing pattern.** The ink was hardly dry on the decision 
granting Chicago and Southern a route to Detroit from 
Memphis before it was arguing that it should connect 
Detroit with its older terminal, Chicago, whence, also, it 


operated to Memphis, in order to permit “it to operate 
more economically and efficiently than is possible under 


9) 240 


its present route pattern. And an objection to creat- 


284 Northeast Airlines, Boston Service, 4 C. A. B. 686, 696 (1944); Braniff 
Airways, Kansas City-New Orleans Service, supra note 229, at 750; Great 
Lakes Area Case, 7 C. A. B. ..- (14-15) (1947) ; but cf. id. at .... (21- 
22). But note the contrary logic of the argument that a carrier should have 
most incentive to concentrate upon the development of traffic between the 
points involved in a new route. Supra pp. 43-44. 

235 Mid-Continent Airlines, Kansas City-New Orleans Service, supra note 
219, at 263 

236 Fastern Air Lines, Great Lakes-Florida Service, supra note 222, at 438. 

237 Pacific Case, supra note 208, at 227; South Atlantic Routes, supra note 
214, at 308-309; Braniff Airways, Memphis-Oklahoma City-El Paso Service, 
supra note 217, at 181; cf. Pan American Airways, New Orleans-Guatemala 
Service, supra note 219, at 176-177. 

238 Eastern Airlines, Great Lakes-Florida Service, supra note 222, at 438, 446; 
Kansas City-Memphis- Florida Case, supra note 220, at .... (27). 

239 In protesting the majority’s grant to TWA of a “stub end” extension to 
Cleveland instead of making an extension of American which would have in- 
tegrated better with its existing system, Mr. Ryan has said: “It is a truism 
of air transport experience that a stub-end operation begets operating difficulties 
inimical to economic operation and to adequate service. The pleas of air 
carriers for amendments to their route patterns to eliminate stub-end operations 
attest to this truth of air transport operation.” Great Lakes Area Case, supra 
note 234, at .... (Mr. Ryan’s dissent at 7). 

240 Cf. Transcontinental & Western Air, Detroit-Memphis Service, 6 C. A. B. 
117, 127 (1944), with Northwest Airlines, Chicago-Milwaukee-New York 
Service, 6 C. A. B. 217, 227 (1944) and Great Lakes Area Case, supra note 
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ing route patterns which are substantially circuitous be- 
tween main traffic points is that more direct services may 
suffer diversion “without any concomitant public benefit” 
in that the circuitous carrier will simply be carrying traf- 
fic the longer way around.” 

Just as these miscellaneous considerations, which we 
group under the vague term “integration,” are closely re- 
lated to—if not identical with—the one carrier service 
and economy arguments which we have already noted, so 
they encounter the same countervailing point which has 
limited the force of those arguments: 1.e., the point that 
controlling force cannot be lent to an argument which 
would simply make the big bigger and—as it is some- 
times said—freeze or throttle the smaller carriers. 

Once again we are reminded of the articulation of this 
point in the opinion in Continental Air Lines, Denver- 
Kansas City Service.” 

And once again we are reminded of the extraordinary 
result in Eastern Air Lines, Great Lakes-Florida Serv- 
ice.* Eastern, it will be recalled, was chosen for the 
Detroit-Miami service rather than PCA. Eastern, the 
larger carrier, had a network fanning out through the 
southeast. PCA, the smaller carrier, fanned out in the 
Great Lakes area. The Board chose an extension of East- 
ern to Detroit rather than a relatively longer extension 
of PCA to Miami, saying, among other things, that East- 
ern’s extension would provide a link with its existing 
route running along Florida’s west coast as well as with 
its east Florida route to Miami. 

. . . The co-ordination of schedules and services which would 
be made possible under such a route pattern should result in a 


greater flexibility of service, utilization of equipment, and econ- 
omy of operation than would obtain with any other carrier.*** 


234, at .... (37). Also cf. Western Air Lines, Acquisition of Inland Air 
Lines, 4 C. A. B. 654 (1944) with Rocky Mountain States Air Service, supra 
note 233, at 739-740. 

241 American Airlines, Acquisition of Control of Mid-Continent Airlines, 
7 C. A. B. 365, 379 (1946). 

2424 C. A. B. 1, 18 (1942), supra pp. 60-62. 

2486 C. A. B. 429 (1945), supra pp. 64-65, 69-70. 

244 Td. at 442. 
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Such reasoning, under the circumstances of the case, could 
hardly be more at war with the dicta in the Denver- 
Kansas City case quoted supra pp. 61-62. 

A good example of how the Board has limited the force 
of the “integration” argument is afforded by the decision 
in Colonial Air Lines, Washington-Ottawa-Montreal 
Service,” decided just eleven days after the Great Lakes- 
Florida case. The route in question was one from Wash- 
ington to Canadian cities via certain points in Pennsy]l- 
vania and New York, not including New York City. 
Colonial, a small airline, operated from Montreal to New 
York City. American and Eastern, large carriers, oper- 
ated between New York and Washington and on to 
numerous other points. In addition, American’s system 
extended through New York and Canada to Detroit and 
beyond. All three carriers applied for the new route. 
Obviously either American or Eastern (particularly the 
former) could “tie in” with the proposed route quite ef- 
fectively whereas its grant to Colonial would leave that 
carrier with one route from Montreal to New York City 
and another route from Canadian points to Washington, 
with only a tenuous connection between the two. To a 
substantial extent the new route would be wholly inde- 
pendent of its existing system with difficult operating, as 
well as traffic, problems resulting. Yet a grant to Amer- 
ican or Eastern would divert from Colonial much of the 
connecting business to and from Montreal which it had 
theretofore been interchanging at New York City. The 
Board, fearing the danger of having to increase Colonial’s 
subsidy were the decision otherwise, granted the route to 
Colonial.*° And now Colonial is stressing the need that 
it be selected for further routes in order that its pattern 
may be more rationally “integrated.” *” 

The Washington-Ottawa-M ontreal case presents all the 


2456 C. A. B. 481 (1945). 
246 Id. at 501. 


247 See brief to the Board on behalf of Colonial Air Lines in The Middle 
Atlantic Case, Docket No. 674, pp. 3-6. 
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conflicting pulls of the dangers of Balkanization, of costly 
services, of non-integration, and of freezing or throttling 
the small carriers. Whereas the Great Lakes-Florida de- 
cision a few days before evoked violent dissent in a three 
to two vote, this decision was unanimous. 


XII. STRENGTHENING THE WEAK CARRIER 
A. The Doctrine Evolved 


We have seen in the immediately preceding sections 
that certain considerations which would seem, at first 
blush, to merit well nigh determining force in the selec- 
tion of a carrier have been sharply limited lest, logically 
applied, they would lead to making the big bigger and 
leave the small smaller. 

Nor has the Board been content with a negative ap- 
proach to the question of disparate power or size—that 
is the approach of denying that certain arguments have 
controlling force. It has adopted as well an affirmative 
approach—the approach of positively seeking opportuni- 
ties to strengthen the weaker carriers by new route grants. 
A carrier’s very need for strength is treated as an affirma- 
tive argument to be cast in the balance in its favor. 

This doctrine did not suddenly appear full blown. 
Even in the earliest choice of carrier case there was at 
least a hint of what was to come. It will be recalled that 
in choosing Continental rather than Braniff, the larger of 
the two carriers, for the Pueblo-Wichita route, the Board 
said that the very fact that this route would be a greater 
expansion for Continental than for Braniff meant that it 
would permit a greater spread of overhead expenses over 
operating mileage for Continental than for Braniff.** 
This reasoning, carried forward a few steps, would lead 
straight to the conclusion that the needier applicant 
should receive a given route.” Its statement in this case 


248 Supra p. 71. 


249 Cf. Mid-Continent Airlines, Kansas City-New Orleans Service, supra note 
219, at 262. 
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gains emphasis from the fact that Braniff had extolled its 
greater size and resources as one of its virtues; but the 
Board merely remarked: 

. . . Considerations of size alone, however, should not be con- 

trolling. . . .?5° 

A little later the Board introduced a different argu- 

ment in favor of the weaker carrier. Pan American 
sought to extend its Alaskan system to Anchorage so tap- 
ping one of the relatively heavy flows of traffic in Alaska. 
In deciding to leave such business to the smaller local 
Alaskan carriers the Board said: 

. . services other than between major towns constitute a large 
part of the Alaskan air carrier’s business, and are a vital part 
of the transportation network of the Territory. . . . We cannot 
yet state, however, that such service would continue to be avail- 


able to the public if the carriers had to depend solely on such 
traffic. 


. . . Local carriers should be allowed to retain the more lucra- 
tive local business so they can continue to serve the needs of 
those areas in Alaska where business is less profitable.** 


Here, again, reasoning appears which, carried a few steps 
further, would lead to the conclusion that the carrier 
showing the greater dependence upon a given route should 


receive it.” 


Not long thereafter came the sweeping dicta in the 
Denver-Kansas City case, quoted supra pp. 61-62, where 
the Board said that it would not give controlling force to 
arguments which would have the effect “of making the 
big bigger.” In that case the Board then proceeded to 
select the smallest applicant, Continental, saying: 


The award of the route to Continental would strengthen that 
carrier by providing it with an additional traffic center of im- 
portance. It is now faced with the difficulty of developing 
traffic in a sparsely settled region covering considerable distances 
and supported by only one large traffic center. An increase in 
its route and scheduled mileage would enable it to spread its 


250 Continental Air Lines, Mandatory Route, supra note 226, at 102. 
251 Alaska Air Lines, Service to Anchorage, Alaska, 3 C. A. B. 522, 528 
(1942). 
252 Cf. Western Airlines, Denver-Los Angeles Service, 6 C. A. B. 199, 211 
(1944). 
6 





THE GEORGE WASHINGTON LAW REVIEW 


overhead costs over an additional number of miles and passenger 
revenues, and would aid it in attaining self-sufficiency. More- 
over, the extension of Continental service to Kansas City repre- 
sents one of the best chances Continental will have to extend its 
service to a large traffic area.?** 

Although the statement just quoted expressed the ap- 
parently primary reason for selecting Continental, the 
Board added two others: that choice of Continental 
would cause least diversion from other carriers and that, 
since the primary need shown was for local service, choice 
of “a local carrier” was desirable. Nonetheless this deci- 
sion definitely set the stage for a course of reasoning and 
of decision which would make the “need” of an applicant 
the determining factor. 

However, TWA, one of the larger carriers, and one 
which, over the years, has most consistently urged its 
“needs” and its “competitive disadvantages” in new route 
cases, was soon to present an argument which led to an 
important qualification of the doctrine in the Denver- 
Kansas City case. It sought a route between the west 


coast and Houston, arguing elaborately its alleged com- 
petitive disadvantages in the west. But the Board found 
that traffic conditions did not justify the new route and 
denied TWA’s application, saying that the issue before 
it was whether the new route was needed “and not whether 
one carrier has certain advantages over another car- 


9) 254 


rier. 

In two other cases, decided on the same day as the 
case just referred to, an advocate relying upon the Den- 
ver-Kansas City doctrine was disappointed. Both cases 
involved Western, a small carrier. 

In the former of the two, Western and TWA were seek- 
ing a Los Angeles-San Francisco service in competition 
with United. Both United and TWA were large trans- 
continentals. Western urged, among other things, that it 

258 Continental Air Lines, Denver-Kansas City Service, 4 C. A. B. 1, 18 
oo Air Lines, Texas Air Service, 4 C. A. B. 215, 240 (1943) ; cf. 


Northwest Airlines, Chicago-Milwaukee-New York Service, 6 C. A. B. 217, 
238 (1944). 
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needed strengthening. The Board found the additional 
service warranted but granted it to TWA, saying of West- 
ern that it was doubtful whether Western’s “over-all 
strength” would be improved if it received the route in 
view of the fact that it would be in competition with 
United, a strongly situated carrier which would control 
much of the beyond terminal business.*” And in the other 
case a route grant involving San Diego-Phoenix went to 
American, a large transcontinental, rather than to West- 
ern, with the explanation that Western would enjoy only 
a minimum of improvement in its economic strength were 
the route awarded to it.** 

These decisions came in May, 1943. If anyone thought 
that they might indicate a retreat from the Denver-Kan- 
sas City doctrine, he was soon to learn otherwise. In 
August, upon reconsideration of the Los Angeles-San 
Francisco case, Western, as well as TWA, was awarded 
the Los Angeles-San Francisco route upon a finding that 
the additional competition of a “local carrier” was needed 
and that 


. . . This authorization should strengthen Western by giving it 
access to a rich traffic market, thus tending to improve its aver- 
age traffic potential.** 


In September Mr. Monro, the President of PCA, then 
one of the smaller carriers, delivered a widely publicized 
speech in which he protested that four of the domestic 
airlines did 81 per cent of the domestic business and the 
other 12 only 19 per cent.** Shortly thereafter a minority 
of the House Committee on Interstate and Foreign Com- 
merce gave currency to Mr. Monro’s protest in a report 
on a bill dealing with a number of amendments to the 


255 Transcontinental & Western Air, North-South California Service, 4 
C. A. B. 254, 266 (1943). 


256 American Airlines, East-West California Service, 4 C. A. B. 297, 313 
(1943); supra note 210. 


2574 C. A. B. 373, 376. 
258 89 Cong. Rec. A4793 (1943). 
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Civil Aeronautics Act, which at the time attracted con- 
siderable attention in aviation circles.** And in Novem- 
ber there was issued the now famous separate opinion of 
Mr. Ryan in Eastern Air Lines, Memphis-Greenville 
Operation,” which set forth the doctrine that “great dis- 
parity in size between carriers is not conducive to a bal- 
anced transportation system.” ** In some respects this 
separate opinion is one of the most important in the 
Board’s reports because it gave authoritative and facile 
expression to a line of argument theretofore advanced 
rather tentatively but thereafter pressed with renewed 
and confident vigor by the smaller carriers. Arguments 
couched in terms of “The Big Four” versus “The Little 
Twelve” have since become almost stereotyped, and ap- 
pear in all kinds of forms, propagandistic and otherwise, 
in many of the exhibits and briefs of the smaller carriers. 

In the Memphis-Greenville case one of the large car- 
riers, Eastern, was the sole applicant for the service in 


question. If the application had been granted it would 
have meant that Eastern would have been in direct com- 
petition with American, another large carrier, between 
Memphis and Washington and Memphis and New York. 
A majority of the Board found that traffic would not sus- 
tain “two profitable operations” and denied the applica- 


262 


tion. 

Mr. Ryan concurred, but on a different ground. He 
said that Eastern was the only applicant in the particular 
proceeding but that “other and smaller carriers” had ap- 
plications pending which would provide a similar serv- 
ice, that Eastern should be able to renew its application, 
and that in a proceeding involving all those applications 
the Board would have “a broader power in the selection 


259 H. Rept. No. 784, 78th Cong. Ist Sess. p. 44 (1943). 
2604 C. A. B. 429, 437 (1943). 

261 Jd. at 438. 

262 Id. at 436. 
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9) 263 


of a Carrier. 
marks: 


He then wrote these very significant re- 


Such a procedural course raises an issue of policy fraught with 
far-reaching significance to the development of air transporta- 
tion in the post-war period: Whether the sound national trans- 
portation system envisaged by the Civil Aeronautics Act requires 
a reduction in the present disparity in size existing between the 
domestic air carriers and whether the smaller carriers should be 
given the opportunity to gain increased strength and size through 
the expansion of their route mileage where such expansion will 
be economically and geographically sound. 

Our domestic system operates under a competitive economy. 
This Board is required by the statute which it administers to 
implement a policy of competition among air carriers to the ex- 
tent required by the public interest and to “foster sound eco- 
nomic conditions in such transportation and to improve the rela- 
tions between” the air carriers that make up its constituent parts. 
We have heretofore recognized the need for encouraging a 
properly balanced air transportation system as essential to the 
competitive objective thus prescribed by the Act. 

It seems to be a reasonable conclusion from the experience 
of rail carriers and air carriers alike that any great disparity in 
size between carriers is not conducive to a balanced transporta- 
tion system. A small air carrier is likely to suffer certain operat- 
ing and financial handicaps in competition with large carriers. 
It has less mileage over which to spread its fixed overhead costs. 
It often finds the efficient and economic utilization of its aircraft 
equipment difficult of achievement. It frequently bears the bur- 
den of excessive financing costs. The records of the Securities 
and Exchange Commission, for example, indicate that for enter- 
prises of less than $1,000,000 capital the cost of common stock 
flotation during a recent year averaged more than 20 per cent of 
the proceeds from the stock sales whereas the average cost was 
only about 9 per cent in the case of enterprises of more than 
$10,000,000 capital. If we are to attain a balanced competition 
in our system of air transportation, the air carriers should be 
large enough to enable them to obtain their capital requirements 
on reasonable terms, to permit them to bargain for supplies and 
services on fairly even terms with their competitors, to allow 
them to spread their necessary overhead costs over an eco- 
nomical base, and to permit the most efficient and economical 
utilization of equipment and personnel. 

The attainment of an improved balance in our air transpor- 
tation system through the expansion of our smaller air carriers, 
where such expansion is economically and geographically sound, 
seems to me to merit the serious consideration of this Board.?® 


263 Td. at 437. 
264 Td. at 438. 
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There is possibly an important difference between Mr. 
Ryan’s suggestion and the effect of the dicta in the Den- 
ver-Kansas City and other preceding cases. The prior 
opinions had seemed intended to deal with a particular 
need of an applicant as related to the particular route in 
question. Conceivably a large carrier could show that, 
in given circumstances, it needed the strengthening effect 
of a particular route and could have found comfort in 
those decisions.“ In any event each case was directed to 
its particular circumstances; thus in the Denver-Kansas 
City case it was emphasized that extension of Continental 
to Kansas City was “one of the best chances Continental 
will have to extend its service to a large traffic area.” *” 

But Mr. Ryan speaks very explicitly in terms of “dis- 
parity in size,” of increasing the “strength and size” of 


the “smaller carriers,” of “the expansion of our smaller 
carriers,” and refers to alleged handicaps of small car- 
riers which were set forth as a function of size alone. The 


prior opinions might have been interpreted to mean mere- 
ly that the showing of a peculiar need by a given carrier 
for a particular service would warrant choice of that 
carrier, whereas Mr. Ryan’s opinion seems to imply that 
any route, if it would be an economically sound addition 
to any of two or more applicants, should automatically 
go to the smaller applicant simply for the purpose of 
eliminating or minimizing disparity in size. 

Probably neither the Board in its prior opinions nor 
Mr. Ryan in his was aware of any such possible differ- 
ence, and the difference indicated may be more verbal 
than real. It is never quite fair to pick out isolated words 
and to seek shades of meaning which at best are subtle, 
especially in the opinions of administrative agencies. The 
essential point is that Mr. Ryan’s opinion, because of its 
blunt and clear expression and because of its timing, had 


265 Cf, TWA’s argument in the Texas Air Service case, supra p. 80. 
2664 C. A. B. 1, 18. 
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a psychological importance which makes it a landmark. 
And it dealt with a peculiarly American version of class 
struggle—the conflict between two classes of owners, the 
large and small—which is susceptible to popular slogan- 
izing. 

Soon after Mr. Ryan’s opinion was announced another 
case came up which led to a further refinement in the 
Board’s expressions on the small carrier problem. Colo- 
nial Airlines, Atlantic Seaboard Operation™ dealt with 
applications for service along the Atlantic Coast which 
would provide Eastern with competition between New 
York and Florida points. Several smaller carriers sought 
the route. Also applying was Seaboard Airways, a new 
company with potential railroad affiliations.** The Board 
selected National, theretofore a very small carrier oper- 
ating between New Orleans and Florida, saying, inter 
alia, that extension of National would “strengthen a small 
carrier.” *” 

The Board also said that selection of Seaboard might 
result in harm to National by providing it with addi- 
tional competition in Florida. In seeking reconsidera- 
tion Seaboard proposed modifications in its proposal 
designed to protect National’s Florida business. The pro- 
posal was rejected. One of the reasons given was that 
possible harm to National had been “only one considera- 
tion” in the original determination. In addition, 

. As we stated, the extension of National’s route will 
strengthen a small carrier and at the same time provide it with 
access to important traffic producing centers of the North and 
thus enable it to carry its own through traffic from the Florida 
area and to share in the through traffic from the northern area. 
The improvement of National's economic position is in accord 
with the policies set forth in section 2 of the Act which direct 


the Board to encourage and develop an economically sound na- 
tional air transportation system. (Emphasis added)?” 


2674 C. A. B. 552 (1944), on reconsid., 4 C. A. B. 633 (1944). 
268 Supra pp. 11-13. 

2694 C. A. B. at 560. 

270 Id. at 635. 
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Here is the clearest possible statement by a unanimous 
Board that improvement of a small carrier’s economic 
position is an all sufficient reason for choosing it. 

This decision was quickly followed by one to place 
Northeast, a very small New England carrier, in the 
Boston-New York service in competition with the long 
established service of American and the newly authorized 
service of Eastern, both large carriers. The original 
doubt that Western would be strengthened by plunging it 
into competition with the comparative giants, United and 
TWA, between San Francisco and Los Angeles, had been 
promptly dispelled by the Board on reconsideration.” 
And in the Boston case the Board’s opinion reflects no 
doubt even initially. The Boston-New York route was 
described as a “lucrative market” which “would provide 
it (Northeast) with a source of traffic which should im- 
prove its financial position.” *” 

Henceforth the Board was to refer repeatedly to the 
strengthening effect of a route in choosing the small car- 
rier. The reference would become almost formalistic in 
some of the opinions as though there were a stock phrase 
to be regularly inserted at the proper place. 

Chicago and Southern, one of the smaller carriers, 
would be strengthened by receiving the Detroit-Memphis 
route.** Selection of Braniff, Continental or Delta, rather 
than large American, for a Memphis-Oklahoma City 
route 

would permit the strengthening of a local carrier in a manner 
consistent with the development of a balanced air transportation 
system pursuant to the policies of the Act... .?% 
In disposing of the Denver-Los Angeles route, it was felt 
that big United would cause such injurious diversion 


271 Northeast Airlines, Boston Service, 4 C. A. B. 686 (1944). 

272 Supra p. 81. 

2734 C. A. B. at 695, 696. 

274 Transcontinental & Western Air, Detroit-Memphis Service, 6 C. A. B 
117, 128 (1944). 

275 Braniff Airways, Memphis-Oklahoma City-El Paso Service, 6 C. A. B. 
305, 307-308 (1945). 
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from little Western as to make it necessary to select West- 
ern in order that Western’s position might be protected— 
a point not quite apposite here—but in a concurring opin- 
ion Mr. Warner made the further point that Western’s 
need to “keep up” with its large competitors in the San 
Francisco-Los Angeles market made it necessary that it 
have the Denver-Los Angeles route in order to be able 
to support operation of the type of equipment necessary 
for it to compete effectively on the San Francisco-Los 
Angeles segment.*” PCA’s extension from Pittsburgh to 
New York would “strengthen PCA’s financial posi- 
tion.” ** Choice of Mid-Continent, a subsidized carrier, 
rather than Delta, which, though one of the “Little 
Twelve,” supra pp. 81-82, was beyond the need for sub- 


sidy, for a Kansas City-New Orleans route would result 

“strengthening a carrier that is dependent in a large 
measure upon Government assistance.” ** Finally Na- 
tional, the smaller carrier, was selected in preference to 


large Eastern for a route from Florida to Havana with 
the following very pointed explanation: 


While the Civil Aeronautics Act seeks the development of a 
sound national system, and not the advantage of an individual 
carrier as such, cases arise where the strengthening of an indi- 
vidual carrier is required for the sound development of the na- 
tional system of which it is a part. The selection of National will 
give that carrier an opportunity to strengthen its competitive 
position and to prepare itself to render more effective service. 
Having fewer route miles and serving fewer large cities, it now 
has fewer opportunities than Eastern to increase the utilization 
of its equipment and to achieve similar economies in operation. 
The addition of the Miami-Havana and the Tampa-Havana 
routes will give National’s management an opportunity to realize 
such gains in operating efficiency. The award of the proposed 
route to National will place that carrier in the field actively pro- 
moting international air travel. 4 


‘ “. Western Air Lines, Denver-Los Angeles Service, supra note 252, at 214- 
15. 

277 Northwest Airlines, Chicago-Milwaukee-New York Service, 6 C. A. B. 
217, 235 (1944). 

278 Mid-Continent Air Lines, Kansas City-New Orleans Service, 6 C. A. B. 
re, 262 (1945); cf. no Airlines, Washington-Ottawa-Montreal Service, 

6C. A. B. 481, 501 (1945). 

279 Latin American Air Service, 6 C. A. B. 857, 911 (1946). 
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This review suffices to indicate the vitality of the doc- 
trine that a carrier’s case for selection is affirmatively 
supported by its showing that it is small. The doctrine 
has not been limited to a situation where the carrier 
shows an absolute need for strengthening. Thus National, 
in the case just referred to, was not treated as a carrier 
which needed the route in order to overcome difficulties ; 
it was regarded simply as “needing” expansion more than 
Eastern.*” This comes very close to an unqualified adop- 
tion of the broadest possible implications of Mr. Ryan’s 
concurring opinion in the Memphis-Greenville case, 
supra pp. 82-84: 1.e., that disparity in size is 1pso facto 
undesirable, and that whenever a given route, applied for 
by two or more carriers, can be held to be an econom- 
ically sound addition to either carrier’s operation it will 
be granted to the smaller*’—even though its addition to 
the larger carrier would not be particularly harmful 
to the smaller, would be less costly, and would actually 
provide a broader pattern of one-carrier service to the 
public. 

Nevertheless, however closely the Board may have ap- 
proached this extreme position, it cannot be said quite to 
have committed itself to that view. In the first place there 
is the decision granting Eastern a Detroit-Miami route 
in preference to the smaller carrier, PCA.** But that de- 
cision seems to have been an aberration; the two dissents 
certainly seem to have had the better of the argument in 
the light of other decisions of the Board.** In any case 
the smaller carrier’s need for strengthening is usually 
only one of several considerations advanced by the Board 


280 Cf, Braniff Airways, Memphis-Oklahoma City-El Paso Service, 6 C. A. B. 
169, 181 (1944). 

281 If the addition of the route in question to the small carrier’s system would 
produce an unintegrated pattern, then the “need” of that carrier will not always 
overbear the arguments in favor of its addition to a large carrier’s system 
with which integration would be more complete. Great Lakes Area Case, 

. A. B. ...., .... (14-15) (1947). But cf. Colonial Airlines, Washington- 
Ottawa-Montreal Service, supra note 278. 

282 Supra pp. 64-65, 69-70, 76-77. 

288 Eastern Air Lines, Great Lakes-Florida Service, 6 C. A. B. 429, 455, 
461 (1945). 
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in support of its selection. Typically there are presented 
other points, such as the fact that the carrier selected will 
divert less from other carriers or will provide needed 
local development of the route. And when the Board 
goes out of its way to say that the smaller carrier is chosen 
for various reasons and that its choice will “incidentally” 
result in strengthening that carrier,™* a hesitation to rest 
decision wholly upon the point seems to be revealed which 
probably reflects the Board’s worry lest its logical impli- 
cations may carry to untenable lengths. 

An example of such lengths may have been presented 
in Pacific Case.** The Board was faced with a choice be- 
tween Pan American and a small Hawaiian carrier, Ha- 
waiian Airlines, for a route from Hawaii to China via 
Japan. Pan American already had a route to China via 
the Philippines. Mr. Lee, dissenting, felt that Hawaiian 
should be selected, arguing that the policy to strengthen 
small carriers should be applied and that such an exten- 


sion of Hawaiian would strengthen it.** But the major- 
ity selected Pan American on the ground that Pan Amer- 
ican was the pioneer, the new route would be “integrated 
logically” with Pan American’s existing system, and selec- 
tion of Pan American would avoid duplication of facili- 
ties and organization which would result from the choice 


287 


of Hawaiian.*’ No word was spoken by the majority to 
meet Mr. Lee’s argument—and the “integration” and 
avoidance of duplicate expense arguments of the majority 
were precisely those which on other occasions have been 
said to lead to “making the big bigger.” Thus to shift 
from one premise to another without explanation is the 
kind of thing which breeds an impression of inconsist- 
ency, if not arbitrary action. 


284 Transcontinental & Western Air, Detroit-Memphis Service, supra note 
274, at 128. 

2857 C. A. B. 209 (1946). 

286 Td. at 257-258. 

287 Id. at 229. 

288 A similar question was posed in Hawaiian Case, 7 C. A. B. 83 (1946). 
A route was found desirable between Hawaii and San Francisco. The Board 
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In what circumstances then, will the “strengthening” 
doctrine be applied? One can only say that in case after 
case the importance of strengthening the small carrier has 
been mentioned—indeed emphasized—and the small car- 
rier chosen.” 


B. The Doctrine Limited—or Extended 


We have already noted an important qualification of 
the doctrine that the weak carrier shall be strengthened. 
In the case where TWA argued its alleged disadvan- 
tages in the west in competition with American and 
United, supra p. 80, the Board said that a route could 
not be granted to a carrier unless there were shown a 
public need for the service apart from the desirability of 


narrowed the candidates, for various reasons, to small Hawaiian, small Western, 
and large United. Then Hawaiian was rejected but on grounds which were not 
relevant to the doctrine here being discussed. It was said that the radical ex- 
tension of a local Hawaiian carrier to the mainland would involve it in prob- 
lems so different from those of its local operations in Hawaii that it might “sub- 
ordinate the importance of the local service in the Islands.” Jd. at 109. As be- 
tween Western and United, United was chosen because it would provide one- 
carrier service between Hawaii and many more interior U. S. points than 
would smaller Western. Jd at 109-110. Again, therefore, a “making the big 
bigger” argument was adopted without explanation of why the “extend the 
small” argument should not prevail. Moreover Mr. Ryan and Mr. Lee both 
thought that Hawaiian should also be extended from Hawaii to Los Angeles, 
and Mr. Lee was at pains to point out that the doctrine of strengthening the 
small should be applied as a reason for such an extension. Jd. at 119-120. But 
both Mr. Lee and Mr. Ryan agreed to the selection of United rather than Ha- 
waiian or Western for the route from San Francisco. And the reason voiced 
in the Board’s opinion for rejecting Hawaiian for the San Francisco route would 
be equally applicable to the Los Angeles route; Mr. Ryan and Mr. Lee thought 
Hawaiian should have that route so they can not be said to have agreed with 
the grounds stated for rejecting Hawaiian for the San Francisco route. One 
must conclude, therefore, that in this decision none of the Board gave any sat- 
isfactory explanation of the reason for adopting a “making the big bigger’’ 
argument in behalf of United and refusing to extend the small carriers, Western 
or Hawaiian. 

289 Qne rather curious variant in the decisions should be mentioned. In 
Southeastern States Case, 7 C. A. B. .... (1947), PCA received a Washington- 
Memphis and a New York-Memphis service by extensions of its route No. 51. 
In the discussion of the factors influencing decision it was said that route No. 
51 “has never been a particularly strong route” and would be strengthened by 
extension to populous terminals. Here the Board speaks solely in terms of 
strengthening a particular segment of a carrier’s system. Cf. similar treat- 
ment of PCA’s route No. 34 in Colonial Airlines, Washington-Ottawa- Montreal 
Service, 6 C. A. B. 481, 494-495, 504 (1945). For all that appears on the face 
of the opinion PCA might be the largest and strongest carrier in the industry. 
Whether PCA’s need for strengthening—as distinguished from the need for 
strengthening of its route No. 51—affected decision must remain a subject for 
speculation: the opinion does not say. But cf. North Central Case, Twin Cities 
Service, 7 C. A. B. .... (1947). 
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strengthening that carrier. This view has been adhered 
to in other cases. Thus: 


The Act requires us to foster and maintain sound economic 
conditions in the air transportation industry, but this does not 
absolve us of the duty of finding a route necessary on grounds 
of public convenience and necessity before authorizing it for 
the purpose of providing economic strength to an existing 
carrier. Mid-Continent could provide an inconsequential amount 
of improved through service and we have found that trunk-line 
competition between the Twin Cities and Chicago is not needed. 
Consequently, we conclude that Mid-Continent should not be 
extended from Rochester to Chicago merely to increase its eco- 
nomic strength.*° 


And, in denying Braniff’s application for a Chicago- 
Detroit-New York route which the Board found would 
simply duplicate adequate existing services and was not 
needed, the Board said of Braniff’s argument that it need- 
ed the route to strengthen its competitive position: 


The declaration of policy contained in section 2 of the Act 
requires the Board to so exercise its powers and duties under 
the Act as to foster and maintain sound economic conditions in 
the air transportation industry. This does not mean, however, 
that the Board, in the exercise of its powers to authorize new 
services, shall undertake to equalize the size or opportunities of 
the various air carriers subject to its jurisdiction. The public 
convenience and necessity must be found to require a proposed 
new route or service before one can be authorized. In a par- 
ticular case the choice of the carrier to provide such service may 
be affected, other things being equal, by the fact that the award 
of the certificate to the carrier chosen will economically strength- 
en that carrier as a constituent of the national system of air 
transportation.?** 


290 North Central Case, 7 C. A. B. ...., . (9-10) (1946). 


291 Northwest Airlines, neti OER New York Service, 6 C. A. B. 
217, 224 (1944). See also id., 6 C. A. B. at 237-238. Note that in the passage 
quoted the Board says that ’a carrier’s need for strength may affect choice 
“other things being equal.” Cf. Mr. Ryan’s reasoning in his disent in Eastern 
Airlines, Great Lakes-Florida Service, 6 C. A. B. 429, 459 (1945). This is one 
of the few instances of any attempt to assess the weight to be given this consid- 
eration. Cf. Great Lakes, Area Case, 7 C. A. B. (14-15) (1947). 
One wonders whether the Board meant what it said. Tf it "did, the need for 
strength would affect choice only as between carriers offering a comparable 
amount of one carrier service at comparable expense, etc. Such a view would 
hardly be consistent with some of its decisions. See, e.g., North Central Case, 
Twin Cities Service, 7 C. A. B. - +ses Ce (1947). 
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And very recently the Board has said to a Presidential 
Commission : 

Considerations relating to a strengthening of a weak route 
system entered only into the selection of the carrier.*** (Em- 
phasis added.) 

Yet the Board has dilated upon the strengthening effect 
of a route for the recipient carrier even though, strictly 
speaking, it was not faced with an issue of picking one and 
rejecting another applicant.** Moreover, even in a case 
where there is only a single applicant a choice of carrier 
question is presented, in a sense, since in deciding whether 
to grant the application the Board is deciding whether 
the existing carrier or the new applicant is to be chosen 
to provide a portion of the future service over the route 
in question.™* Finally Mr. Lee, in whose individual con- 
curring or dissenting opinions there is stated most strong- 
ly the desirability of granting applications of small car- 
riers because of the strength which would be imparted 
thereby to such carriers, does not seem to have intended 
that the relevance of that consideration be confined to the 
choice of carrier but rather indicates that a route can be 
granted for the sole purpose of strengthening a carrier.” 
Still more notably a recent dissent by Messrs. Landis and 
Lee expresses the “strengthening” doctrine in the most 
sweeping terms, not confined to the choice between dif- 
ferent applicants. They said: 

A review of the actions of the Board over a period of years 
will show that it has established the wise policy of constantly 
improving and strengthening by route extensions the route pat- 
tern of the carriers possessing weak route structures, with the 


long-range view of establishing a sound transportation system 
based upon a reasonable competitive balance between the several 


292 Statement of Civil Aeronautics Board before the President’s Air Policy 
Commission, October 27, 1947, p. 21 of mimeographed copy. 

293 Transcontinental & Western Air, Additional North-South ro * Serv- 
ice, 4 C. A. B. he 376 (1943) ; cf. Southeastern States Case,7 C. A 

(43-44) (1947). 

"204 Supra pp. 4-5. 

295 See e. g., his remarks in Western Air Lines, Acquisition of Inland Air 
Lines, 4 C. A. B. 654, 667 (1944); Hawaiian Case, 7 C. A. B. 83, 119-120 
(1946) ; Latin American Air Service, on reconsid., 7 C. A. B. i 
sent, p. 9) (1947). 
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carriers. In implementing such a policy, the Board made a new 
system out of National. It did the same with Delta.” It has 
strengthened Western with more than one important route ex- 
tension.* It recognized the inherent weaknesses of Northeast in 
the grant of many extensions to that carrier. It deliberately 
preferred Mid-Continent to other carriers in the grant of exten- 
sions to that carrier to New Orleans and Houston*® These 
decisions demonstrate wise industrial statesmanship, based on 
considerations which we believe coincide with the public inter- 
a 


6 Colonial Air, et al., Atlantic Seaboard Op., 4 C. A. B. 552 (1944). 
be —_— certificated National to fly from New York City to Jackson- 
ville, Fla. 

7 Eastern A. L., et al., Great Lakes-Florida, supra. Here, Delta was 
granted route extensions as far north as Chicago and south to Miami. 

8 Transcontinental and W. A., North-South California, 4 C. A. B. 373 
(1943) ; Western A. L. et al., Denver-Los Angeles Service, 6 C. A. B. 
199 (1944); Latin American Air Service, 6 C. A. B. 857 (1946). In the 
period 1943-1946, Western has been authorized services as far north as 
San Francisco, as far east as Denver, and south to Mexico City. 

9 Northeast Air, et al., Boston Service, 4 C. A. B. 686 (1944). North- 
east received a substantial grant in the Board’s authorization to serve 
New York City from Boston. As a result of the New England Case, 
Docket 399, decided June 13, 1946, Northeast received substantial additions 
to its route. 


10 Mid-Continent Air, et al., Kansas City-New Orleans, 6 C. A. B. 253 
(1945); Texas-Oklahoma Case, Docket 337, decided November 14, 
1946,296 

This passage, on its face, might be interpreted to say 
that weak carriers can be strengthened, and have been 
strengthened, by route grants bestowed solely because of 
the need to strengthen such carriers. If this is what 
Messrs. Landis and Lee intended to say, it is not a fair 
paraphrase of the cases. The passage quoted is obviously 
quite different from saying that a route, for which a pub- 
lic need has been otherwise proved, will be granted to the 
one of several applicants who will be most strengthened 
by its receipt; and that is the most that the Board’s pre- 
vious opinions professed to say.” 

But a change may be in process, despite the recent state- 
ment to the Presidential Commission. Supra p. 92. For 
not long ago the Board denied route extensions to two 
small carriers not on the ground that there was no public 
need for the service but on the ground that such carriers 


296 North Central Case, supra note 290, at .... (11-12 of dissent). 
297 Supra pp. 90-92. 
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would not be strengthened by the particular extensions.” 
In fact the “need” of one of the largest and strongest car- 
riers recently was recited as the sole ground for granting 
it important operating rights.“ And just a few days be- 
fore its statement to the Presidential Commission the 
Board had extended PCA from Milwaukee to the Twin 
Cities though the only discernible reason for granting the 
route at all was the “need” of PCA to be “compensated” 
for loss of traffic resulting from other Board decisions 
and PCA’s “need” for more strength.*” 


298 Colonial and PCA had argued that they should be extended to Cincinnati 
from New York, though two other carriers already were there, asserting that 
they had “need for entering lucrative traffic markets.” To this the Board’s 
opinion does not reply—as in the Chicago-Milwaukee-New York case, supra 
note 291—that public need for a route must be shown before the “need” of the 
carrier can be considered. Rather it said: 

" . regardless of how meritorious these arguments may be where there is 
large volume of traffic, they can have little weight in relation to routes with 
relatively small traffic flows. In view of the moderate volume of traffic over 
this route between Cincinnati and New York the placing of a need carrier into 
competition with two carriers already established would tend to weaken rather 
- strengthen such ee. ” Cincinnati-New York Additional Service, 7 C. 

Soren (1947). 
This passage might be deemed to imply that the “need” argument might be 
enough to justify the grant of a route if the needy applicant would in fact be 
strengthened thereby, even though there were no public need for a further serv- 
ice for any other reason. 

299 In that case two transcontinentals, American and TWA, which had long 
operated somewhat circuitously between Chicago and Los Angeles, sought au- 
thority to operate direct non-stops. TWA also sought direct non-stop rights be- 
tween Chicago and San Francisco, between which it had previously operated very 
circuitously. United already operated directly between Chicago and San Fran- 
cisco. American’s and TWA’s applications were granted. In another case, con- 
temporaneously decided, Western was permitted to compete with United between 
San Francisco and Seattle. United also sought authority for direct non-stops be- 
tween Chicago and Los Angeles. Theretofore it had operated from Chicago to 
San Francisco and thence to Los Angeles, a routing so extremely circuitous that 
most of its business to and from Los Angeles was via a connection with another 
carrier at Denver. United’s application for the direct service was granted. But 
there was no finding that the public needed this new service in addition to the 
American and TWA services. The only reason recited by the Board for the 
grant to United was: 

“To withhold authorization of the nonstop service sought by United . 
would place that carrier at a distinct competitive disadvantage with its trans- 
continental competitors, which, together with the additional competition (from 
Western) .. . to Seattle, might result in so substantial a loss of revenue as to 
threaten its economic < weed Transcontinental & Western Air, Consolida- 
tion of Routes, 7 C. A. (11) (1947). 

The force and the extent r this case as a precedent for the future is shrouded 
by some very peculiar circumstances, which may make it sui generis. But it is 
one instance, at least, of the grant of what was virtually a new route without 
any justifying finding in terms of the public’s need for the particular service 
granted; the only need for the service was the applicant carrier’s own need to 
be “compensated” for loss of revenue resulting from the grants to other carriers. 

300 This case was North Central Case, Twin Cities Service, 7 C. A. B. 

(1947). Northwest operated from the west coast and the Orient through the 
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This may mean that the “strengthening” doctrine is 
being gradually extended from one governing choice be- 
tween applicants for a route otherwise proved needed 
to one which is relevant to the determination of the 
need for a route. If so, the prospect is quite awesome. 
For then it would seem to follow that any amount of 
route extension, however duplicating and otherwise need- 
less, may be undertaken solely to strengthen carriers 
thought needy. And, if the view expressed by Mr. Ryan 
in the Greenville-Memphis case, supra pp. 82-85, were 
adopted, then it would follow that such extensions might 
be undertaken solely to eliminate disparity in size. The 
protection heretofore thought afforded by a certificate of 
convenience and necessity would be worn thin and in- 
vesting circles undoubtedly would have to re-examine 
past appraisals of the Civil Aeronautics Act. 


C. The Doctrine Appraised 


It may be concluded that one cannot be quite sure of 


what the Board’s doctrine is. One can say with certainty 
only that the Board uses its power to choose between car- 


Twin Cities to Milwaukee, Detroit and New York. PCA operated from Mil- 
waukee to Detroit, Cleveland, Pittsburgh and Washington. In another case 
decided at the same time, Northwest was extended from Detroit to Cleveland, 
Pittsburgh and Washington for the purpose of providing new one-carrier serv- 
ice between those points and can | wanes Milwaukee. Northwest Airlines, 
Detroit-Washington Service, 7 C. A .-.. (1947). American and PCA both 
had sought extensions to the Twin Cision PCA was extended. But North- 
west’s extension to Washington meant that PCA would meet no significant 
need for new one-carrier service and the opinion claimed none. American would 
have provided substantial new service because, unlike PCA’s existing system, 
its route diverged from the extension awarded to Northwest but, said the Board, 
“To rely exclusively on such factors would be, in most instances, to decide 
cases on the basis of making the big bigger, throttling forever the a9 of 
the me 3 carriers.” North Central Case, Twin Cities Service, 7 C. A. B. 
Te sve 
The Board proceeded to recite PCA’s need for strengthening and to find that 
diversion from PCA caused by Northwest’s extension would be “counterbal- 
anced” if PCA were extended. Ibid. Apart from this “need” of PCA, no other 
finding in the opinion shows that the route granted actually would meet any 
public need. It is true that Northwest had been restricted so that it was re- 
quired to operate schedules all the way from the Twin Cities to Washington, 
and could not operate, for example, a schedule terminating at Pittsburgh, 
whereas PCA was permitted to do so. Jd. at .... (3). But the opinion made 
no — that this was so needed by the public as to warrant the route 
granted. 


. 
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riers in new route cases in a manner which is calculated 
—among other things—to strengthen small carriers. Pre- 
sumably its aim—in a general way—is an air transport 
system composed of relatively self-sufficient units, with- 
out glaring disparity in economic power, able to get along 
at a more or less common level of rates. 

The aim thus stated is Utopian. There is a century of 
transportation history pointing to the difficulties in its at- 
tainment. With the certification of new feeder lines—and 
if there were to be certification of new cargo carriers, 
supra pp. 17-18—existing difficulties will be simply 
multiplied. Any increase in the number of units in the 
air system complicates the attainment of the goal. The 
easiest and surest path to the goal is the reduction of the 
number of units by consolidation. It was this very goal 
which Congress sought to achieve in rail transportation 
through encouragement of railroad consolidations pur- 
suant to ICC planning in the Transportation Act of 
1920.°" But unless consolidations are forced the likeli- 
hood of progress along that path is at best doubtful. For 
consolidations of the type most likely to occur voluntarily 
and most likely to result in strong units—those between 
very large and very small carriers—are precisely those 
which encounter most opposition from competitors and 
from the governing agency.*” 


208 ( Cr ae States v. Lowden, 308 U. S. 225, 232, 60 Sup. Ct. 248, 84 L. ed. 

302 See, e.g., Acquisition of Western Air Express by United Air Lines, 1 
C. A. A. 739 (1940); American Airlines, Acquisition of Control of Mid-Con- 
tinent Airlines, 7 C. A. B. 365 (1946). Considerable progress via the consoli- 
dation route has occurred in Alaska. The latest case is The Northern Con- 
solidation Case, 7 C. A. B. .... (1947). But conditions in Alaska are peculiar. 
In the continental United States the only truly significant consolidation between 
smaller carriers proposed since the adoption of the Civil Aeronautics Act was 
an agreement between PCA and Northeast. See C. A. B. Docket No. 2168. This 
proposal fell through, however, before it reached the Board for final disposi- 
tion—apparently because of the financial troubles of the two carriers. Another 
case, consummated with Board approval, was not so significant because of rather 
unusual circumstances. Western Air Lines, Acquisition of Inland Air Lines, 4 
C. A. B. 654 (1944). And that unification now apparently will have to be un- 
done in view of approval by the Board of a sale by Western of its Denver-Los 
Angeles route to United. Western-United, Acquisition of Air Carrier Prop- 
oe, 7 C. A. &. .... Ge). 
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In any event, we are concerned here with new route 
cases. Can the Board effectively achieve its aim through 
its new route cases? 

It is a most striking fact that there is not a single opin- 
ton of the Board which sets forth any detailed analysis of 
the threshold question: will the route grant actually 
strengthen the applying carrier. On no proposition has 
the Board failed so signally to present significant findings 
of fact. 

Some of the opinions seem to betray a feeling that it is 
self-evident that any route grant involving a considerable 
traffic flow will strengthen any carrier.** 

As we have seen in one case where the Board held that 
a small carrier might be hurt, rather than helped, by be- 
ing put into direct competition with a large carrier firmly 
established in the market, it promptly reversed itself 
upon reconsideration. That was the case in which West- 
ern was extended from Los Angeles to San Francisco.*” 
Shortly thereafter at least one member of the Board felt 
that this extension made it necessary that Western also 
receive a route from Denver to Los Angeles in order that 
it might have additional mileage suitable to the operation 
of large aircraft since it could effectively compete on the 
Los Angeles-San Francisco run only with such aircraft.” 
Yet Western itself has recently attributed desperate finan- 
cial straits to the fact that the grant to it of the Denver- 
Los Angeles route led tt to acquire large aircraft.” 


303 Braniff Airways, Memphis-Oklahoma City-El Paso Service, supra note 
280, at 181; cf. id. on reconsid., 6 C. A. B. 305, 308 (1945). 

304 See also Latin American Air Service, on reconsid., 7 C. A. B. ...., .... 
(16) (1947) ; Cincinnati-New York Additional Service, 7 C. A. B. ...., .... 
(15) (1947). 

305 Supra pp. 80-81. 

306 Supra pp. 86-87. 

307 “Although it reflected a paper profit, Route 68 was at the root of many of 
Western’s individual problems as distinguished from industry problems. With- 
out this route DC-4’s would not have been purchased and DC-6’s would not 
have been ordered. Personnel increases would not have been made to the same 
extent and major building commitments would not have been undertaken. The 
transfer of Route 68 thus will solve Western’s major problems.” Brief on be- 
half = —_— in United Airlines, Acquisition of Route 68, Docket No. 2839, 
pp. 23-24. 
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Again in extending Northeast from Boston to New 
York the Board asserted that Northeast would be strength- 
ened.** But Northeast soon was complaining bitterly to 
the Board about competition on the Boston-New York 
route “with all four of the Big Four... at the very 
fountain-heads of its most important and only heavy traf- 
fic flow.” *” 

Similarly National, transformed from a relatively local 
New Orleans-Florida carrier to a relatively large car- 
rier by a “strengthening” extension from Florida to New 
York, supra p. 85, now argues to the Board that it must 
have still further route extensions in order to be able to 
compete effectively with Eastern Airlines along the At- 
lantic seaboard.*” 

A variant of the theme is presented by Chicago and 
Southern. Extended from Memphis to Detroit—to be 
strengthened thereby, supra p. 86—it now argues that it 
must be permitted to link its route to Detroit with its 


route to Chicago in order to enable it to operate more 
efficiently.™ 

These sequels to “strengthening” route extensions, and 
the general financial plight of many of the airlines, dis- 
close a grave fault in the process of attempting to build 
presumably weak carriers into strong ones by new route 
grants. 


308 Supra p. 86. 

809 Testimony of Northeast’s President at the hearings on the proposed PCA- 
Northeast merger, Docket No. 2168. But in the Middle Atlantic Case, Docket 
No. 674, when faced with the argument that Northeast would face similar diffi- 
culties in competing with Eastern and American between New York and Wash- 
ington, counsel for Northeast professed to be quite satisfied with the way things 
were going between New York and Boston. (Transcript of oral argument, 
pp. 127-130). 

810 See transcript of oral argument in Middle Atlantic States Case, Docket 
No. 674, at p. 87, where National’s counsel urged: 

“We think it essential that National have access to these important traffic cen- 
ters [Washington and Baltimore] in order to maintain . . . more than token 
competition with Eastern over the New York-Miami route.” 

811 See brief on behalf of Chicago and Southern in Great Lakes Area Case, 
Docket No. 535, at pp. 28-32. A rather more extreme situation is presented by 
Colonial. That carrier was extended from Ottawa and Montreal to Washing- 
ton—not, it is true, to strengthen it but to prevent its being weakened, supra 
p. 77—but this resulted in a highly uneconomic route pattern demanding, 
according to Colonial, much further extension. See transcript of oral argument 
in Middle Atlantic States Case, Docket No. 674, at pp. 32-37, 40-41. 
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A most obvious fault is a mechanical one. The Board 
has not taken the initiative in planning the domestic route 
pattern. Rather it has simply decided cases as they are 
presented to it; and cases are presented as a result of the 
initiative of the carriers—not the Board—who file the 
applications. Moreover—speaking very broadly—appli- 
cations are handled in the order of their priority of filing. 
Furthermore when the Board has reached application X 
filed by carrier A, carrier B will file application Y and 
secure its consolidation for hearing with X. Carrier B 
may be motivated by purely defensive considerations or 
its application may be precipitated years before it would 
otherwise file because of the sudden opportunity to get 
a hearing. Finally, in acting upon each case, the Board 
is confined to the record of that case, must decide it upon 
its own facts, and theoretically is unable to take action 
which takes into account what will have to be done two 
or three or more years later in other new route cases in- 
volving, perhaps, the same carriers and related routes. 

All this means that there can be no long range program- 
ing of expansion of the several carriers. Each case is 
presented as though the question were, “Does the public 
immediately affected need this particular route?” This 
question does not present an apt framework for solving 
the problem, “What extensions of carrier A are necessary 
to make it strong?” 

This difficulty is magnified by the fact that the Board 
acts only upon evidence and arguments presented by the 
private carriers. Public bodies, such as cities, also partici- 
pate but their viewpoint is restricted to their particular 
local interests. Thus there is no national or over-all point 
of view presented which will bring into focus the relation 
of the case to the ultimate aim of a sound system.”* No 


312 The Board created the office of Public Counsel relatively early in its ad- 
ministration. Through him the over-all point of view presumably was to be 
presented in new route cases. But the end sought was not effectively achieved 
and Public Counsel’s participation in new route cases has recently been sharply 
curtailed to the point where he is of no significance, 
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statement of goals, buttressed by economic analysis taking 
the whole picture into account, fortifies the Board for the 
task it has set itself. In a word action is not fitted into a 
plan. The destiny of a particular carrier, presumably 
needing strength, is not defined in advance in relation to 
similar definitions of the destinies of other carriers, to 
guide decision. On the contrary the Board acts, essen- 
tially, on an isolated doom basis. 

This point—though the Board undoubtedly realizes it 
—has not received recognition in its decisions. One dis- 
senting opinion almost came to grips with the point—but 
not quite. That was the Landis-Lee dissent, supra pp. 
92-93. 

In that case a majority of the Board had decided to 
defer decision upon applications of American and of 
PCA for extensions to the Twin Cities pending presenta- 
tion of another case in which a related application was 
involved. Messrs. Landis and Lee, dissenting, urged that 


the PCA application should be granted on the ground, 
among others, that PCA greatly needed strengthening and 
had suffered diversion of traffic as a result of other deci- 
sions of the Board. They pleaded that the effect of such 
other decisions upon PCA should be taken into account, 
that PCA needed “compensation,” saying: 


The extension of PCA to the Twin Cities would be in keeping 
with an already established Board policy. It does not seem pos- 
sible to approach cases of this character in a narrow legal man- 
ner and to consider them merely piece by piece or segment by 
segment. Instead, wise industrial statesmanship is demanded 
which has regard to the impact of any extension upon the whole 
scene and the requisite adjustments that consequently should be 
made. This factor of needed and desirable compensation adds 
emphasis to the consideration mentioned earlier, namely that 
delay in this case is not merely a matter of procedure. It is a 
matter of substance because it goes to the operational capacity of 
a system which we assume the majority does not wish to see 
placed shortly in extremis. The opportunities for averting this 
situation with regard to PCA are becoming less and less. This 
deferment narrows any such opportunities substantially and at 
a most critical time, with the result that public interest in a sound 
air transportation system is seriously threatened.*"* 


313 North Central Case, 7 C. A. B. ...., .... (dissent at 10-11) (1946). 





CHOICE OF THE AIR CARRIER 101 


The reason that this argument seems not to meet the real 
point is that “wise industrial statesmanship” looking to 
“the whole scene” would have to scan much more than the 
mere extension of PCA to the Twin Cities. That exten- 
sion might or might not strengthen PCA; the dissent 
presents no analysis to show that it would. Other exten- 
sions of PCA might achieve the end more effectively— 
some, perhaps, not even applied for by PCA. The needs of 
other carriers must be weighed along with PCA’s; their 
destiny is equally important. The faults, if any, of PCA’s 
management must be appraised and the real cause of tts 
difficulties sought, the dissent does no more than to com- 
pare the average length of PCA’s passenger haul with the 
figures for other carriers and finds that PCA is low—but 
the longest haul domestic carrier, TWA, also has been in 
severe economic straits. 

A rather different approach is suggested by the Board’s 
action in instituting investigations of Northeast, Colonial, 
Chicago and Southern, PCA and Western. These investi- 
gations call for an appraisal of these carriers’ routes and 
the cause of the financial crisis which each is facing.*“ 
More than that, the Board will have to scrutinize other 
carriers, too, and, in effect, program their further expan- 
sion were the job to be done properly. For the needs of 
Colonial, Northeast and PCA, for instance, surely can not 
be helpfully appraised, and steps to meet those needs de- 
termined, if grants of new routes are involved, without 
a contemporaneous examination of the future course of 
National, Delta, Northwest, Eastern, American, TWA, 
United and perhaps certain feeder carriers. All these 
carriers are just as much a part of “the whole scene” as 
are the subjects of the pending investigations. Yet even 
while these investigations are pending the Board has con- 
tinued to grant new routes to the carriers being investi- 


314 Docket No. 2852, Order E-373; Docket No. 2853, Order E-375: Docket 
~ +> ond E-401; Docket No. 2883, Order E-437; Docket No. 2911, 
rder E-485. 
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gated, invoking, in doing so, its “strengthening” doctrine. 
One such case involved the very extension of PCA which, 
upon its original deferment, had evoked the Landis-Lee 
dissent.*° It is very clear that this course of action does 
not take account of “the whole scene.” One Board mem- 
ber has thought that this course will defeat the purpose of 
the investigation.** 

The fact is, however, that the time may be past when 
the exercise of the power to grant new routes can be ap- 
plied for the purpose of strengthening needy carriers to 
any extent. It has already been two years since Mr. Lee 
observed that 

It is generally recognized that the gap between Detroit and 
the Southeast represents about the last major opportunity for 
the development of a new trunk-line service in this part of the 
aumy....™ 

Much has happened since that time. The opportunities 
for significant expansion in any part of the country are 
gone. Any further new route grants would have to be 
primarily double, triple or quadruple tracking of exist- 
ing routes. If there is any one lesson taught by recent 
experience in airline expansion it is that one of the most 
dubious means for strengthening a needy carrier is to put 
it into a position where it must meet added competitive 
strain, particularly in markets new to it where stronger 
rivals are already well established. 

One further observation concerning the Board’s “needy 
carrier” doctrine is called for. Under the pressure of 
events and in response to clamoring applications from all 
the carriers, the Board took a very great risk in under- 
taking to expand the airline system with such rapidity 
from 1943 to 1947. 

Most of the decisions were based upon a record which 


315 Supra note 300. The om case, involved Chicago and Southern. Kansas 
City-Memphis-Florida Case, 7 C. A. B. ..++, (1947). See supra note 206. 

316 See dissent of Mr. Young in North Central Case, Twin Cities Service, 
supra note 300 at .... (pp. 6-7 of dissent). 

-— Air Lines, Great Lakes-Florida Service, 6 C. A. B. 429, 462 
(1945) 
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reflected the cost and revenue figures of wartime, or im- 
mediate post-war, experience with obsolete DC-3’s. Un- 
questionably both the Board and the carriers were some- 
what mesmerized, during part of this period, by the 
abnormal conditions of the times, when it was necessary 
only to open an airplane door and it would promptly fill 
with passengers. 

All this has meant three things: In the first place the 
data presented in the records were essentially stale. The 
Board was deciding DC-6, CV-240 and DC-4 cases in an 
almost complete vacuum of ignorance, with the carriers 
making virtually no contribution of reliable knowledge. 
In the second place cases were being decided so fast that 
there was no possibility of testing doctrine with expe- 
rience from time to time in order to see how a theory 
should be modified in the light of practical realities. It 
will take years to determine the abiding effects of what 
the Board did in a very short time. And in the third 
place the carriers themselves, almost without exception, 
never had the financial resources to undertake such large 
expansion in their stride. Hence in notable cases they 
have been at the mercy of a whimsical money market, 
have had to over extend themselves and to agree to un- 
sound financial conditions, and have had no cushion to 
absorb the shock of unexpected contingencies. Acting 
in ignorance and in haste, with carriers not ready finan- 
cially to meet the problems of expansion, the Board has 
not been able to put its doctrine to the test of practical 
operation as the doctrine has evolved. 

It is easy to be critical of the Board now. But it would 
have been difficult to follow any other course. Many of 
the carriers themselves demanded the expansion. If the 
Board had to improvise doctrine, that was not its fault. 
One can only conclude that the time has come for a long . 
and careful appraisal—and something of a moratorium.t - 

(To BE CONTINUED.) 





+ Ed.—The concluding portion will deal with the question of competition. 





“FAIR RENTS” SYSTEMS 
JOHN W. WILLIS 


Although overshadowed by international affairs and 
the labor situation, one of the important issues in Amer- 
ican public life in recent months has been the question 
whether we shall continue to have rent controls and if so, 
what kind of controls. The question has been only tem- 
porarily settled by Congress, for the new Federal act’ 
expires February 29, 1948. It may very well be extended ; 
if it is not, state and local governments will probably 
take steps to continue controls under their own laws. 

In the discussion of the subject there has been wide- 
spread criticism of the “freeze” type of rent regulation 
practiced by the Office of Price Administration over the 
past five years. The purpose of this article is to examine 
a different type of control, which for easy reference is 
called the “fair rent” system, without attempting at this 
point to evaluate the relative merits of the different types 
of control. 

Under the “freeze” system, rents are fixed by legislative 
flat, by reference to the rents charged on a given date. 
While adjustments are allowed on various grounds, there 
is usually no attempt to guarantee each individual land- 
lord a “fair return.” The “fair rent” system, on the other 
hand, looks toward the fixing of rents in individual cases 
upon some basis designed to give the landlord a fair 
return, while protecting the tenant against profiteering. 

The various countries throughout the world which have 
experimented with rent control have employed variations 
of one or the other of these systems, or a third system, 
whereby rents are fixed across-the-board on the basis of 
a percentage of the value of the property.’ In a few iso- 


1 Housing and Rent Act of 1947, Pub. L. No. 129, 80th Cong., Ist Sess., Act 
of June 30, 1947. See Willis, The Federal Housing and Rent Act of 1947 
(1947) 47 Cor. L. Rev. —. 

2]. ¢., it is provided that rents shall not exceed a specified percentage of the 
value of the property. The percentage may vary with the value of the building 
but there is no attempt to fix individual maxima for each house, or to guarantee 
the owner a profit. 

[ 104] 
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lated cases, “dollars-and-cents” rent ceilings have been 
fixed. 

Rent control as administered in the District of Colum- 
bia and in several states during the early 1920’s was based 
on the “fair rent” principle,* and the same is true under 
the New York Business and Commercial Rent Acts of 
1945.* The recent Virginia Emergency Fair Rent Act 
also adopts this concept.° In enacting the District of 
Columbia Emergency Rent Act of 1941° and the Emer- 
gency Price Control Act,’ on the other hand, Congress 
definitely rejected the theory that each landlord should 
be entitled to a fair return. The Emergency Price Con- 
trol Act required only that rents be generally fair and 
equitable (Section 2(b)). During the consideration of 
the original price control bill Congressman Dirksen pro- 
posed an amendment to allow adjustments 


so as to produce a gross rental which after payment of taxes 
and other costs of ownership, management, and operation, in- 
cluding depreciation and an allowance for vacancy, will provide a 
net return which is reasonable upon the value of the property.® 


The amendment, however, was subsequently withdrawn. 
In Wilson v. Brown® the complainant had proposed that 
the rent regulations be amended to permit adjustments 
where 


the rents for the entire property for a period of one year 
nearest the date the Petition is filed, after deducting normal and 
customary expenses of operation, including general real estate 
taxes, depreciation, reasonable allowance for vacancies and bad 
accounts, etc., provide a net return of less than 6 per cent per 
annum to the landlord, based upon the fair market value of the 
property as of March 1, 1942.*° 


3 See infra, text accompanying note 26 et seq. 

4 Infra note 31. 

5 Va. Acts Extra Sess. 1947, ch. 68. See Willis, The Virginia Emergency 
Fair Rent Act of 1947 (1947) 33 Va. L. Rev. 395. 

655 Srat. 788 (1941), D. C. Code, Supp. V, §§ 45-1601 et seg. (1946). 

756 Srat. 23 (1942), 50 U. S. C. Supp. V, §§ 901-946 (1946). 

8 87 Cong. Rec. 9447, 9448 (1942). 

9137 F. (2d) 348 (E. C. A. 1943). 

107d. at p. 352. The proposal continued as follows: “In determining fair 
market value the Administrator shall consider sale prices of comparable proper- 
ties, construction costs less depreciation and obsolescence, and rentals for com- 
parable units in similar buildings. In determining expenses of operation the 
Administrator shall consider only current expenditures within the year and 
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The Price Administrator rejected the proposal” and the 
Emergency Court of Appeals upheld him, stating that 
there was no constitutional requirement that each land- 
lord receive a “fair return” under war-time regulations.” 
The Supreme Court later came to the same conclusion.” 

During the debate on the extension of the Price Con- 
trol Act in 1944, Congressman Howard W. Smith pro- 
posed an amendment striking out the word “generally” in 
the provision that rents must be “generally fair and equi- 
table,” stating that 


It is not necessary to have generally fair rent control, because 
what they did as a matter of administration, is to fix the price of 
every single individual living unit. Every house, every apart- 
ment has to be registered. So it is not a great job to revise in 
any particular instance. So, we provided that they must not 
only be generally fair and equitable in their rents, but they must 
be fair and equitable to everybody."* 


The bill reported out by the House Banking and Cur- 
rency Committee however, merely provided for individ- 
ual adjustments where the rent on the maximum rent date 
was, due to “peculiar circumstances,” substantially higher 
or lower than rents generally prevailing in the area for 
comparable accommodations. Chairman Spence pointed 
out that it would have been “absolutely impossible to 
make specific findings in each case.”** The latter amend- 
ment was adopted.” 


grant only pro rata portion to said year of those expenditures which are not 
annually required; interest payments shall not be regarded as an expense of 
operation; depreciation shall be based on normal life of building or equipment; 
management fees or rental commissions or both shall not exceed 5% of gross 
annual rentals; insurance expenditures shall be customary and reasonable; 
real estate taxes shall be prorated for said period. In no event, where an in- 
crease is requested on the grounds of unproductivity or underproductivity, shall 
the granted increase exceed a net return of 8% per annum, based upon the 
fair market value of the property as of March 1, 1942.” 

11JIn the Matter of 900 Michigan Avenue North Corp., 1 OPA Op. & Dec. 
1402 (OPA, 1943). 

12 Wilson v. Brown, supra note 9. See text accompanying note 63, infra. 

13 Bowles v. Willingham, 321 U. S. 503, 64 Sup. Ct. 641, 88 L. ed. 892 (1944). 

1490 Cong. Rec. 5463 (June 7, 1944). See Fifth Intermediate Report of the 
Smith Committee, H. Rept. 1366, 78th Cong., p. 11 (1944). See also H. R. 
1877, 78th Cong., Sec. 2, (1940), which would have guaranteed every landlord 
a “fair and equitable” rent. 

1590 Cong. Rec. 5478 (June 7, 1944). 

16 See Stabilization Extension Act of 1944, Sec. 102, adding a sentence to 
Sec. 2(c) of the Emergency Price Control Act to read as follows: “Under 
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As far as new priority-assisted construction was con- 
cerned, however, OPA accepted the rent fixed by FHA. 
The method employed by FHA was described as follows: 


. On newly constructed rental housing, the FHA establishes 
maximum returns on an economic return basis rather than a 
fixed ratio to a comparable property on a freeze date. In setting 
these rents recognition is given to necessary current costs of 
construction, including land. Rents are fixed on a basis to permit 
an annual return of 6% per cent on that investment, after allow- 
ance for all operating expenses, maintenance, and local taxes. 
This return on investment is also predicated on a 7-per cent 
allowance to cover vacancy and collection losses, so that to the 
extent that any particular landlord has smaller losses, to that 
extent his net return is increased.*7 


The Federal Housing and Rent Act of 1947 states that 
rent control 


should be administered with a view to prompt adjustments 
where owners of rental housing accommodations are suffering 
hardships because of the inadequacies of the maximum rents ap- 
plicable to their housing accommodations . 


and directs the Housing Expediter to 


. . . make such adjustments in such maximum rents [established 
under the Emergency Price Control Act] as may be necessary to 
correct inequities or further to carry out the purposes and provi- 
sions of this title: . . .*8 


Congressman Wolcott, now chairman of the Banking 
and Currency Committee, during the debate interpreted 
this latter phrase as meaning 


that if the landlord is not receiving rent which covers the cost 
of maintenance, plus a reasonable return on his investment, an 
inequity exists which should be corrected.?® 


regulations to be prescribed by the Administrator, he shall provide for the 
making of individual adjustments in those classes of cases where the rent on the 
maximum rent date for any housing accommodations is, due to peculiar circum- 
stances, substantially higher or lower than the rents generally prevailing in the 
defense-rental area for comparable housing accommodations, and in those 
classes of cases where substantial hardship has resulted since the maximum rent 
date from a substantial and unavoidable increase in property taxes or operating 
costs.” 58 Stat. 632, 50 U. S. C. Supp. V, § 902 (c) (1946). See Kuskin & 
Rotberg, Inc. v. Porter, 153 F. (2d) 1016 (E. C. A. 1946) construing the term. 

17S. Rept. 86, pt. 2, 80th Cong., p. 6 (1947), quoting the National Housing 
Administrator. New construction is exempted from control under the new fed- 
eral act, supra note 1, §202(c) (3) (A). 

18 Supra note 1, §§ 201(b), 204(b). 

19 93 Cong. Rec., May 1, 1947, at 4528. See criticism by OPA, memorandum 
inserted in the Congressional Record by Representative Douglas, 93 Cong. Rec., 
May 9, 1947 at A 2331, A2332; cf. notes 130-136, infra. 
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The Committee Report does not support this interpre- 
tation.” The Housing Expediter, however, who had 
merely repromulgated the former OPA regulations on 
adjustment of maximum rents,” on August 22, 1947, 
amended them to provide that in issuing adjustment 
orders 
full consideration shall be given to hardships resulting from the 
inadequacy of the maximum rent applicable to the housing accom- 
modation and any inequity within the meaning of the Housing 
and Rent Act of 1947.?? 
What instructions may have been given the local rent 
officials® as to the meaning of this vague language have 
not been made public. The term could very well, how- 
ever, be interpreted as at last opening the door to the use 
of the “fair return” concept—despite the absence of stand- 
ards in the regulations.” 
Fair rent laws may be divided into two main classes: 
those under which rents are determined on the basis of a 
fair return on some definite base—similar to the fixing 


of rates for public utilities—and those which apply more 
vague and general standards. The former class includes 
most of the fair rent laws in the United States,” as well 


20 “The title directs that such adjustments shall be made as may be necessary 
to correct inequities or to further carry out the purposes and provisions of the 
title. The committee is unanimous in its desire to correct inequities in rents 
and to insure correction has provided a mandate that such shall be done as ex- 
peditiously as possible. One of the major criticisms of the administration of 
rent controls under present law has been the almost total lack of prompt allow- 
ance for hardship relief in rent cases by the Office of Price Administration. The 
committee reiterates such criticism and condemns the intricate and dilatory 
procedures now in effect for requesting such relief and the inflexible standards 
on which applications for such relief have been continually decided. Such 
relief, where justified, should be granted, and granted promptly.” H. Rept. 317, 
80th Cong., p. 12 (1947). 

21 Controlled Housing Rent Regulation, §5, 12 Fed. Reg. 4331, 4334 (1947). 

22 Controlled Housing Rent Regulation, Amdt. 2, 12 Fed. Reg. 5699 (1947). 

23 Under the Housing and Rent Act of 1947, supra note 1, adjustments are 
made by area rent officials, but the advisory rent boards set up under § 204 (e) 
are authorized to make “recommendations” to the area officials on individual 
cases. 

24 Amdt. 2, supra note 22, also deleted the former provision in §5 of the 
Controlled Housing Rent Regulation, which prevented adjustments on the 
ground of “hardship” from raising the rent above the level for comparable 
accommodations in the area. 

25 But see Hawaii, Session Laws of 1945, Act No. 69, Sec. 7(d), providing 
for the fixing of rents on individual commercial premises which are “generally 
fair and equitable, judged in the light of what the premises are worth for their 
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as Australian, New Zealand and South African legisla- 
tion. The second method has been used most widely in 


the British Empire and to some extent in Europe and 
Latin America. 


THE “FAIR RETURN” METHOD 


The method under which 'the landlord is given a fair 
return on a “rent base,” as might be expected, imports 
many problems. On what basis is the return to be calcu- 
lated? What is a “fair return”? What expenses are to be 
considered in calculating a fair return? 

In the United States, the solution of these problems has 
usually been left to the courts or commissions with little 
or no assistance from the legislatures. The various laws 
adopted in the 1920’s required merely that rents be “fair 
and reasonable”” or “reasonable and just”” or provided 


that the tenant could defend an action for rent or for pos- 
session on the ground that the rent was “unjust and un- 
reasonable” and that the landlord could plead and prove 


a “reasonable rent.”** Some of these laws created certain 
presumptions as to reasonableness, based chiefly on the 


licensed use, but excluding from consideration any rental rate which could 
reasonably be met only by an increase of the prices generally prevailing in such 
line of business.” 

26 District of Columbia, Ball Rent Law, 41 Start. 298, Sec. 106 (1919). 

27 Wisconsin, Laws of 1920, Ch. 16. This law was declared unconstitutional 
because it applied in Milwaukee only. State ex rel. Milwaukee Sales & Invest- 
ment Co. v. Railroad Commission, 174 Wis. 458, 183 N. W. 687 (1921). See 
also Maine, Laws of 1919, Ch. 256 (Rev. Stat. 1944, Ch. 124, Sec. 41) penal- 
izing “unreasonable or unjust” rents “taking into due consideration the actual 
market value of the property at the time, with a fair return thereon.” 

28 New York, Laws of 1920, Ch. 136, as amended by Ch. 944, Secs. 1, 4. 
Section 2 of the statute provided that when the answer set up the defense of 
unjustness and unreasonableness the plaintiff would be required to file a bill 
of particulars, setting forth “the gross income derived from the building of 
which the premises in question are the whole or a part; the number of apart- 
ments in the building and the number of rooms in each apartment, and the 
number of stores in such building; the rent received for each such apartment 
or store for the period of one year last past; the consideration paid by the 
landlord for the building, if he be the owner thereof, or if he be a lessee the 
rent agreed to be paid by him; the assessed valuation of the property and the 
taxes for the current year; the annual interest charge on any incumbrance paid 
by the landlord; the operating expenses with reasonable detail; and such 
other facts as the landlord claims affect his net income from such property.” 
New Jersey, Laws of 1924, Ch. 69, and Massachusetts, Acts of 1920, Ch. 578, 
were similar to the New York law; so also is a Virgin Islands Ordinance of 


June 13, 1941, infra note 156; and cf. Philippines, Commonwealth Act No. 
689, Secs. 2, 3 (1945). 
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rent charged on a previous date, or listed items of infor- 
mation which the landlord was required to furnish in a 
bill of particulars, but they made no attempt to spell out 
any complete formula for fixing rents. About the only 
exception to this rule was a Los Angeles ordinance of 
1921, and it was held unconstitutional because it set out 
a standard which the court considered unlawful.” It is 
interesting to note, however, that both in New York and 
the District of Columbia the courts in interpreting these 
vaguely-worded statutes were drawn as by a magnet to the 
theory of a “reasonable return on the fair value.” * The 
same is true of the New York Business and Commercial 
Rent Laws of 1945. While these acts are considerably 
more detailed, they provide that the rent to be fixed shall 
be a “reasonable rent based on the fair rental value of the 
tenant’s commercial [business] space” and create a mere 
rebuttable presumption that a net annual return of 6 per 
cent is a reasonable return; but the courts have held that 
the statute requires the rent to be computed so as to return 
the landlord a reasonable net return on the value of the 
premises.” 
The Rent Base 


Among the bases which have been used or suggested 
the most important are the owner’s investment, the cost 


29 The ordinance (No. 41,266 (N. S.) of January 12, 1921) limited rents to 
11 per cent of the landlord’s investment in the building and 16 per cent of his 
investment in the furnishings. Superior Court Judge J. B. Wood held the law 
unconstitutional, stating that he would have upheld it if the rent had been based 
on the fair market value rather than on investment. Berger and Emery, RENT 
ConTROL IN WAR AND Peace (Nat. Muni. League, 1939) p. 42. 

80 See infra, passim. Information is not available on the operation of the 
Massachusetts and New Jersey laws, supra note 28. 

81 New York, Laws of 1945, ch. 3 as amended by ch. 315, id., ch. 314; 
McKinney’s Unconsolidated Laws §§ 8521 et seq., 8581 et seq. 

32 Id., Sec. 4 of each act. See also text accompanying note 80, infra. 

38 See Application of Frankel, 269 App. Div. 531, 533, 56 N. Y. S. (2d) 
316, 318 (1st Dept. 1945) (“While the court is to determine what constitutes a 
reasonable rent for the commercial space, the amount is to be arrived at by a 
mathematical computation in accordance with a formula set forth in the law.”) 
Compare Matter of Place Plains Holding Corp., 115 N. Y. L. J. 1762 (Sup. Ct. 
1946) and Champion Realty Corp. v. Wapniak, 63 N. Y. S. (2d) 388 (Sup. 
Ct. 1946) giving the statute a wooden application resulting in rent increases 
from $100 to $302.53 a month in the first case and to 8 ay a month in the 
second, with Rothschild v. Web Garage, Inc., 114 N. bs 3s eee (oem Ct 
1945) and Matter of Dom Ben Realty Corp., 115 N. % 4 J. 67 (Sup. Ct. 
1945) giving the statute a broad interpretation. 
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of reproduction, the assessed valuation, the pre-emergency 
value, or the “fair present value.” 

The owner's investment, or original cost, has been used 
as a standard in some instances.“ It is not a satisfactory 
base, however, from the standpoint either of the landlord 
or of the tenant. What the landlord receives or what the 
tenant pays should not be made to depend on such adven- 
titious matters as how much the landlord gave for the 
property or has invested in it.**° Many rental properties 
were bought up at sacrifice prices during the depression, 
but that is not a good reason why the owner should be 
forced now to accept lower rents than other landlords; 
on the other hand, tenants should not have to pay a high 
rent because a speculator has bought the building at an 
inflated price.* It has been pointed out also that 

. . the original cost test does not take into account changes in 


rental value resulting from such factors as changes in the char- 
acter of the neighborhood or in transportation facilities.*” 


Accurate records of investment and depreciation are 
frequently not available;** and the standard cannot be 
applied where the owner acquired the property by gift 
or bequest.*° The common-sense view seems to be that 
taken by a New Zealand court, which held that while the 
actual investment was a relevant factor, it might or might 
not be decisive: if the owner paid too much, his impru- 


34 Queensland, Fair Rents Act 1920, 10 Geo. V, No. 31, 11 Queensland Acts 
9195, §8; South Africa, Act No. 26 of 1940, Statutes of 1939-1940 p. 496; 
Stein v. Eckert, 188 N. Y. S. 469 (App. Term Ist Dept. 1921); and see note 

, supra. 

35 See Hirsch v. Weiner, 116 Misc. 312, 190 N. Y. S. 111 (App. Term, 2d 
Dept. 1921). 

36 See Berger and Emery op. cit. supra note 29, at p. 63-4. Cf. Mauritius, 
No. 52 of 1920, 6 Laws or Mauritius (1920 Revision) 3567, §9; Govt. Notice 
No. 167, Procs. and Govt. Notices 1939 p. 328, Reg. 11(1) (committee is not 
bound to accept latest purchase price since date of outbreak of war as basis on 
which to calculate a reasonable rent). 

“Original cost varies with the circumstances surrounding the construction 
or purchase of the rental property.” In the Matter of 900 Michigan Avenue 
North Corp., supra note 11. 

37 In the Matter of 900 Michigan Avenue North Corp., supra note 11, aff'd 
Wilson v. Brown,-supra note 9. 

38 [bid. 

39 Hirsch v. Weiner, supra.note 35. See also Jash-Lap Realty Co. v. Fishman, 
115 Misc. 485, 190 N. Y. S. NZ (Muni. Ct. 1921) (as between the two, cost 
of reproduction and not purchase price determines value; but value is not always 
—— by cost of reproduction). 
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dence should not be rewarded at the tenant’s expense, 
while if he made a good bargain the tenant should not be 
entitled to share in his good luck.** Where new housing 
is concerned, however, it may be expedient—in order not 
unduly to deter construction—to guarantee the landlord 
a fair return on his actual cost. This was done, for exam- 
ple, in the South African Act of 1920.” A different base 
was substituted in the World War II legislation, but cost 
of erection is still to be considered.” The Canadian regu- 
lations, which had theretofore adhered strictly to the 
“freeze” method, were amended in April, 1947, to pro- 
vide for fixing the maximum rent of accommodations 
completed by original construction or structural altera- 
tion on or after January 1, 1944, 


at an amount which, in the opinion of the Rentals Appraiser 
or of the Court of Rental Appeals in the event of appeal, will 
yield a fair return, based on prevailing costs of land, labour and 
material.** 


And as we have seen, a similar procedure was followed 


under the joint OPA-FHA plan. 

Cost of reproduction as a base has generally been dis- 
carded for the obvious reason that reproduction value 
during an abnormal period of high building costs—which 
generally accompanies housing shortages—is not a fair 
test of property valuation for purposes of fixing fair 
rental values,** and because reproduction cost at any par- 
ticular time may be much greater than the cost at which 
the property could sell.* 


40 Wedderspoon v. Taylor, 36 Magistrate’s Ct. Rep. 126 (1941). 

41 Act No. 13 of 1920, 3 Rev. Strat. 1917-1920 (Rev. 1933) 1106. Sec. 14. 
See also Federated Malay States, No. 14 of 1940, Sec. 6(iii) (in fixing rents 
for new construction, board shall allow a reasonable return on capital reasonably 
expended); Malta, No. 16 of 1944, 77 Ordinances of Malta 31, Sec. 2 (fair 
rent of house completed after March 31, 1939 is 314% a year on freehold value 
of site and 5% on capital outlay on construction). 

42 Act No. 33 of 1942, Statutes of 1942 p. 200, §1. 

43 Canada, Wartime Prices and Trade Board, Order No. 707 (April 5, 1947). 


44A.C. & H. M. Hall Realty Co. v. Moos, 200 App. Div. 66, 192 N. Y. S. 
530 (1st Dept. 1922); Maitland v. Kerrigan, 187 N. Y. S. 495 (App. Term Ist 
Dept. 1921). 


45 Jash-Lap Realty Co. v. Fishman, cited note 39 supra. 
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The reproduction cost basis is also unsatisfactory because 
reproduction costs are highly conjectural. In addition, it fails 
to consider such factors as location and transportation facilities 
which influence rental value.*® 

About the only instance in which this base has been 
used is the New South Wales Act of 1915, under which 
the capital value of a house was defined as the unimproved 
value of the land plus the estimated cost of erecting the 
house at the time of the application less an allowance for 
depreciation.” The 1928 Act changed this, providing 
that the value of both the house and the land was to be 
determined on the basis of what they might be expected 
to realize if offered for sale on such reasonable terms and 
conditions as a bona fide seller might require—the test 
previously used for the land alone.“ 

Assessed valuation has generally not found favor as a 
rent base because it usually does not correspond to the 
actual or market value.** This is not necessarily true, of 
course, and if assessed valuation corresponds to “actual” 


value, or has some fixed relationship to it, it may be used 
as a base, either as it stands or increased by a given per- 


0 


centage.” In any event, assessed valuations are properly 


46 In the Matter of 900 Michigan Avenue North Corp., supra note 11. See 
Whitman, The Public Control of House Rents (1925) 1 J. Land & P. U. Econ. 
343, 351-2, suggesting that reproduction cost less depreciation is the best basis 
if it is assumed that normal competitive conditions and prices prevail. But what 


47 Act No. 66 of 1915, N. S. W. Stats. of 1915, p. 193, §9(1). 


48 Act No. 32 of 1928, N. S. W. Strats. of 1928, p. 230; Act No. 37 of 1939, 
N. S. W. Stats. of 1939, p. 441, §9(1) is the same. 


49 Whitman, supra note 46, at p. 352. 


“. . . the common practice is for the assessors to undervalue realty, so that 
tax valuation of realty is not admissible as evidence of value in a suit for any 
other purpose.” Karl N. Llewellyn, Article on “Valuation and Valuers,” 22 
ENCYCLOPEDIA BRITANNICA 960. 


“Such valuations frequently reflect the application of inarticulate policies and 
assumptions which may be valid for tax purposes but do not furnish a uniform 
basis for determining fair value.” In the Matter of 900 Michigan Avenue North 
Corp., supra note 11 

50 See Report oF U. S. Housinc Corporation, 103 (1920) (local committees 
in New London, Conn. and Bath, Maine allowed 10% on assessed valuation 
increased by 4; Chicago committee allowed approximately 6% on ei) 
value). Compare Philippines, Commonwealth Act No. 689, Sec. 3 (1945) 
(rent presumed to be unjust and unreasonable if it exceeds 20% of annual 
assessment value of building and lot). 
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considered in deciding on “actual” or “fair” value.” The 
New York Commercial Rent Laws of 1945-47, for in- 
stance, provide that assessed value shall be prima facie 
the fair value, but that this presumption may be rebutted 
by other evidence.” 

Present market value, without qualification, cannot well 
be used as a base, although it has been; the conditions 
which the rent laws were meant to counteract result in 
high market values as well as high rents. For this reason 
some courts have used market values existing before the 
emergency period.” Capitalization of rents is not a legiti- 


mate method to use in arriving at value, since this is going 
in a circle.” 


“Fair value.” It will be seen from the foregoing dis- 
cussion that neither investment, reproduction cost, assessed 
valuation or present market value, taken by itself, is an 
adequate standard. No one factor can be adequate in all 
situations.” The idea of a “fair return,’ however, ex 
necessitate requires that some base be selected on which 
the return is to be calculated. Probably the best course 
is that taken in a leading New York decision of 1922 and 
followed by the District of Columbia Court of Appeals 
under the Ball Rent Act. This is to take as a base the 


51 Forster v. Eliot, 52 App. D. C. 107, 282 Fed. 735 (1922); Jash-Lap Realty 
Co. v. a. cited note 39 supra; South Africa, Act No. 33 of 1942, supra 
note 42, Sec. 1. 

52 Supra note 31. A similar provision was inserted in the 1920 law by Laws 
of 1922, Ch. 644. Cf. Ward v. Stilwell, 118 Misc. 462, 193 N. Y. S. 550 (App. 
Term Ist Dept. 1922), aff'd without opinion 204 App. Div. 875, 197 N. Y. S. 
955 (1922), using assessed valuation as the base without discussion of the 
point. 

58 Maitland v. Kerrigan, supra note 44 (value of property is determined by 
price at which property of similar character is bought and sold in the open 
market); New South Wales, Act No. 32 of 1928, Act No. 37 of 1939, supra 
note 48; Victoria, 2 & 3 Geo. VI, c. 4626, Sec. 5 (1938); see also the Maine 
statute, supra note 27. 

54 Whitman, supra note 46, at p. 352; In the Matter of 900 Michigan Avenue 
North Corp., supra note 11. 

55 See A. C. & H. M. Hall Realty Corp. v. Moos, supra note 44. Cf. the 
Mauritius legislation supra note 36; and see text accompanying note 89, infra. 
56 Jelbart, Far RENTs LEGISLATION In New South WaALEs (1939) p. 30. 

57 “Tt is impossible to fix any definite standard by which the reasonable value 
of premises is to be o—*, which would be applicable in all cases ... .” 
— se Deutsch, 187 N. Y. S. 521, 522 (App. Term 1st Dept. 1921); per 

ehman, 
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“fair value” of the property—an amount arrived at after 
considering original cost, cost of improvements, purchase 
price, reproduction cost, assessed valuation, rental value, 
bona fide sales of similar property in the neighborhood, 
market value before the emergency, the design and facili- 
ties of the building, its location with respect to the pur- 
poses for which it is used, etc. This way all of these 
factors can be given some weight, but none need be con- 
trolling. Assessed valuation may be taken as presump- 
tively the “fair value,” in order to provide a starting point 
and simplify proof; but the owner should be allowed, if 
he can, to show that the property is worth more than its 
assessed value, and the tenant to show that it is worth less. 

The discretionary nature of this test is well illustrated 
by a very recent decision of the New York Supreme Court 
in a proceeding to fix a fair rent® under the Commercial 
Rent Act. The present owner of the property in question 
had formerly been the mortgagee under a mortgage for 
$38,500; in 1945 the mortgagor had defaulted and the 
mortgagee had taken a deed to the property in lieu of 
foreclosure. The court held that this fact did not prove 
that the fair value of the premises was only $38,500, since 
it was probably worth more. Nor was the owner estopped 
from asserting a higher value by the fact that on a pro- 
ceeding to reduce the assessment it had contended that 
the property was worth only $25,000. In arriving at a 
fair value of $40,000, the official referee had considered 
the condition of the building, its location for transit pur- 
poses, the zoning restrictions on its use, selling values and 
rental values of comparable properties, assessed valuation, 
opinions of experts, and the above-stated facts as to the 





58 Forster v. Eliot, cited note 51 supra; Karrick v. Cantrill, 51 App. D. C. 
176, 277 Fed. 578 (1922); A. C. & H. M. Hall Realty Corp. v. Moos, supra 
note 44. See also note 10, supra. 


59 Actually, the proceeding was not one to fix a “reasonable rent” in excess 
of the “emergency rent” (115 per cent of the March 1, 1943 rent) but was a 
proceeding initiated by the tenant to fix the emergency rent, the premises not 
having been leased on March 1, 1943. However, the court treated the case as 
one for the determination of a reasonable rent. 
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mortgage and as to the attempt to reduce the assessment. 
The court affirmed the finding. 

The fair value is to be determined without regard to 
encumbrances. Whether a property is mortgaged or not 
has nothing to do with its rental value; to allow a return 
only on the owner’s actual investment would result in 
disparity in rents between houses otherwise identical, and 
if carried to its logical extreme, would give the owner 
no return at all if the mortgage equaled or exceeded the 
value of the property.” 

It should be understood that the concept of “fair value,” 
as used herein, is not the same thing as the much vilified 
and now substantially rejected “fair value” standard 
which the courts employed for many years in cases in- 
volving rate-making for public utilities.” Actually, “fair 
value” as used in the utility cases meant, to a large extent, 
reproduction cost, and we have seen that that standard— 
whether or not it was ever workable in the public utility 
field—will not do as a basis for fixing rents. But neither 
will the “prudent investment” theory, now given the sanc- 
tion of the Supreme Court, since it depends on elaborate 
accounting data as to historical costs, which cannot be 
supplied in the case of the average dwelling house. The 
short of the matter is that a “fair return” to the owner of 
a dwelling house cannot be fixed with the same degree 
of mathematical precision as the “reasonable return” 
allowed a public utility. While principles of public util- 
ity law may be helpful as analogues, they cannot be 
applied too rigidly. In a cogent decision by Judge 


60 Zellner v. Brooklyn Trust Co., 70 N. Y. S. (2d) 114 (Sup. Ct. 1947). 


61 Whitman, supra note 46, at pp. 355-6; Karrick v. Cantrill, supra note 58; 
Hirsch v. Weiner, supra note 35. 

62 See Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591, 
64 Sup. Ct. 281, 88 L. ed. 333 (1944); Federal Power Commission v. Natural 
Gas Pipeline Co. of America, 315 U. S. 575, 62 Sup. Ct. 736, 86 L. ed. 1037 
(1942) ; Blachly, The Role of Smyth v. Ames in Federal Rate Regulation (1947) 
33 Va. L. Rev. 141; Bonbright, Contributions of the Federal Power Commission 
to the Establishment of the Prudent Investment Doctrine of Rate-Making 
(1945) 14 Geo. Wash. L. Rev. 136; Hale, Utility Regulation in the Light of 
the Hope Natural Gas Case (1944) 44 Col. L. Rev. 488; Harbeson, The Demise 
of Fair Value (1944) 42 Mich. L. Rev. 1049. 





“FAIR RENTS” SYSTEMS 117 


Magruder, the Emergency Court of Appeals rejected the 
contention that the Emergency Price Control Act was un- 
constitutional because it did not guarantee every landlord 
a “fair return,” saying: 


The due process requirement of fair return upon fair value 
in rate regulation of public utilities is supposed to rest upon 
some analogy to the requirement of just compensation in the 
taking of property by eminent domain. See Reagan v. Farmers’ 
Loan & Trust Co., 1894, 154 U. S. 362, 410; West v. Chesa- 
peake & Potomac Telephone Co., 1935, 295 U. S. 662, 671. 
Recently the soundness of this analogy has been questioned. See 
concurring opinion by Black, Douglas and Murphy, JJ., in Fed- 
eral Power Commission v. Natural Gas Pipe Line Co., 1942, 
315 U. S. 575, 602 et seq. 

However this may be, we are satisfied that principles derived 
from the law of eminent domain are not the proper constitutional 
criterion for determining the validity of a nation-wide program 
of price and rent control enacted by Congress under its war 
powers. In the case of public utilities there is an extensive and 
permanent regulation of the use of the properties in the public 
interest, of which the regulation of rates is only a part. The 
situation more nearly approaches a “taking” of the properties, or 
the use thereof, than in the case of war-time rent regulation. . . . 
The useful life of housing accommodations extends far beyond 
the contemplated period of rent control. There is, in fact, no 
appropriation of the housing accommodations at all, and so far 
as there is a narrow restriction on their use, it is for a very 
limited period. “A limit in time, to tide over a passing trouble, 
well may justify a law that could not be upheld as a permanent 
change.” Block v. Hirsch, 1921, 256 U. S. 135, 157. Further- 
more, the Act does not require the landlord to continue his 
property in the market for housing accommodations. . . . The 
landlord is thus free to occupy the property himself, or devote 
it to some commercial enterprise, or utilize it in any other way. 
This serves to emphasize that there has been no “taking” of his 
property in the constitutional sense. 

The proper test of constitutionality, we think, is the more gen- 
eral one applicable where legislation is challenged under the due 
process clause as constituting an arbitrary and capricious exer- 
cise of a granted power.® 


The Supreme Court subsequently approved this holding.” 


63 Wilson v. Brown, supra note 9, at p. 351-2. See also Helfend v. Fleming. 
159 F. (2d) 730 (E. C. A. 1947); Mortgage Underwriting & Realty Co. v. 
Bowles, 150 F. (2d) 411 (E. C. A. 1945). 

64 Bowles v. Willingham, 321 U. S. 503, 64 Sup. Ct. 641, 88 L. ed. 892 (1944). 
The Court concluded that “A nation which can demand the lives of its men 
and women in the waging of . . . war is under no constitutional necessity of 
providing a system of price control on the domestic front which will assure each 
landlord a ‘fair return’ on his property.” 321 U. S. at p. 519. 
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The Rate of Return 


Economists tell us that the rate of return under the fair 
rent theory should be high enough to allow the owner the 
current interest rate on the fair value of the property plus 
an amount for additional risks and entrepreneurial effort, 
and that it should be fixed at a point between the normal 
competitive return—i.e., an amount sufficient to enable 
the owner to “continue operating his investment unim- 
paired”—and the high scarcity return. The exact point 
is a matter of moral and economic judgment; extortion 
should be prevented but new capital should not be dis- 
couraged.” The courts, legislatures and commissions have 
generally attempted to approximate this, although it is 
said that they have not always distinguished between the 
legal return—the amount necessary to avoid confiscation 
—and the economic return, the amount necessary not to 
discourage new capital.” 

It is probably an economic fallacy to assume that a rate 
of return can be fixed by legislative fiat which will be 
“fair” under all circumstances.” Legislatures in the Brit- 
ish dominions have indeed attempted to do this,” but it is 
preferable to leave the matter within the discretion of the 
board or court which administers the law, so that it can 
adapt the rate of return to changing conditions. The ap- 
proach taken by the recent New York Business and Com- 


65 Whitman, i note 46, at pp. 351-4; Dorau and Hinman, Ursan Lanp 
Economics (1928 . 346. 

66 Whitman, pow Ms ‘note 46, at p. 354. As far as courts are concerned, the 
author fails to realize that under some statutory schemes (see note 76, infra) 
the power of the court is limited to determining whether a rent is confiscatory. 
See Kennedy Bros. v. Sinclair, 52 App. D. C. 398, 287 Fed. 972 (1923), where 
the court complained that if the rent commission fixed rents at the bare minimum 
above the point of confiscation, investment in that class of property would inevi- 
tably cease to be desirable and tenants would be worse off, but held that the 
court could not interfere unless the rent fixed was confiscatory, i.e., below the 
“legal rate” of interest, 6%. 

67 “The determination of what rate of return on a landlord’s investment is 
‘fair’ presents an additional problem. Different types of investment yield differ- 
ent rates of return. Furthermore, even the rate of return realized by different 
units representing the same type of investment varies under normal conditions. 
The assumption that there is one ascertainable fair return rate is entirely incon- 
sistent with the normal situation in a competitive economy.” In the Matter of 
900 Michigan Avenue North Corp., supra note 11 

68 See note 81 et seq., infra. 
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mercial Rent Acts seems a wise one: the acts create a 
presumption that a specified return is reasonable, but per- 
mit the landlord or tenant to rebut the presumption.” 

The reasonable return of course is a net return, after 
payment of necessary costs of operation. 

The courts and legislatures have varied considerably in 
their ideas of a fair return, but most of the figures are 
found in the range from 6% to 12%. To some extent, of 
course, this is affected by the rent base employed. The 
New York court in Hirsch v. Weiner” held in 1921 that 
a net rent not exceeding 10% of the present value of the 
property was not unreasonable, although it might have 
been if the evidence had showed a different situation as 
to possible return from other investments than it did. In 
a later case the same court said that 10% was not a “con- 
clusive and invariable standard” but what was a fair 
return depended on the conditions of the financial market, 
and that where there was no proof as to the return on 
good securities at the time of the trial, a finding that 8% 
was reasonable was not wrong.” Another division held 
that the rate should vary with market fluctuations of re- 
turns on other investments, but should not exceed 8%.” 
Less than 5% or 6% was held insufficient on appeal.” 
Some New York courts, on the other hand, held reason- 
ableness of the rent to be a jury question.“ In one such 
case the court said that 10% or 11% net income was not 
unreasonable, but that this was not a matter of law and 
net income was not the only factor to be considered.” 
The District of Columbia Court of Appeals, approach- 


69 See note 80, infra. 

70 Cited note 35, supra. 

71 Kelly v. Medford, 191 N. Y. S. 702 (App. Term 2d Dept. 1922). 

72 A.C. & H. M. Hall Realty Co. v. Moos, supra note 44; Ward v. Stilwell, 
supra note 52. 

73 Auer Real Estate Co., Inc. v. Wriggle, 189 N. Y. S. 160 (App. Term Ist 
Dept. 1921); Stein v. Eckert, cited note 34 supra. 

74 Graeber v. Nichols, 190 N. Y. S. 198 (App. Term 2d Dept. 1920) ; Jash- 
Lap Realty Co. v. Fishman, cited note 39 supra; Shapiro v. Goldstein, 113 
Misc. 258, 185 N. Y. S. 234 (Muni. Ct. 1920); Marchbanks v. Moore, 113 
Misc. 647, 185 N. Y. S. 226 (Muni. Ct. 1920). 

75 Marchbanks v. Moore, supra note 74. 
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ing the question from a different angle—as it was required 

to do because of the differences in the statutory schemes” 

—held that a net income below 6% of the value of the 

property would be confiscatory.” This was qualified in 

a later decision of an inferior court, which held a 5% 

gross return not unreasonable because of the run-down 
condition of the particular property, the court saying 

. . . If one should erect a peanut stand upon a million dollar 

lot, he could hardly expect to receive 6% upon the sale value of 

the lot. The rate of 6% refers to property reasonably adapted 

to rental purposes, and the value must be fixed with respect to 


such purposes, not to other and remote uses involving a total 
change in the character of the property.”® 


A Denver ordinance limited rents to 12% gross return, 
but since this allowed only a 5% net, we are told that the 
Rent Commission actually permitted a somewhat higher 
return.” The New York Commercial Rent Acts of 1945- 
47 provide that a net annual return of 6% on the fair 
value of the entire property including the land plus 2% 
for amortization of mortgages shall be presumed to be a 
reasonable return,” but this presumption is rebuttable. 

The original Fair Rents Act, that of New South Wales, 
contained elaborate provisions designed to keep the rate 
of return in line with current market conditions. The Act 
provided that the return should not be less than the inter- 
est charged on overdrafts by the Commonwealth Bank 
and not more than 24%4% in excess of that amount, to 


76 Under the New York statutes, the court (or jury) decided whether a 
rent was “unreasonable and oppressive” or was “fair and reasonable.” Under 
the Ball Rent Act, the rent was fixed by a Rent Commission, and the court had 
only limited power to review the finding of the Commission. The court could 
hold that a rent was confiscatory, but it could not directly fix a fair rent. See 
Kennedy Bros. v. Sinclair, cited note 66 supra. 

77 Kennedy Bros. v. Sinclair, cited note 66 supra; Rust v. Heavey, 52 App. 
C. 320, 286 Fed. 782 (1923); Karrick v. Cantrill, supra note 58. See note 

, supra, 

78 Walker v. Hunt, 51 Wash. L. Rep. 321, 322 (D. C. Sup. Ct. 1923). This 
principle is implicitly recognized by real estate men. A one- or two-story build- 
ing erected on valuable real estate in “New York parlance’ is termed a “tax- 
oon Inc. v. Commissioner of Internal Revenue, 9 T. C. No. 33 (Aug. 

79 Berger and Emery, op. cit. supra note 29, at p. 26, citing Denver Municipal 


Facts, June-July 1921, p. 12. See also note 29 supra as to the Los Angeles 
ordinance. 


80 Supra note 31. 
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which various items of expense were to be added.” Actu- 
ally, in most cases the Fair Rent Court allowed 6%4% 
(the Commonwealth Bank rate) plus a half per cent for 
collection.” The 1928 Act raised the minimum to 114% 
above the Commonwealth Bank rate and removed the 
maximum.” Under the 1939 Act, the rate was 114% above 
the average interest rate on first mortgages on urban secur- 
ities, as calculated by the Government Statistician (514% 
in 1939) .* 

These provisions apparently did not commend them- 
selves to legislators elsewhere in the Antipodes. The 
Queensland Act of 1920 merely provided for a fair rent 
not to exceed 10 per cent of the total value of the land 
and house,” as did the Victoria Act of 1938.° The 1916 
Act in New Zealand guaranteed the owner of a house let 
before August 3, 1914, 8 per cent on the capital value.” 
The 1920 Act permitted any landlord to apply for relief 
on the ground that the standard rent™ did not give him 
a net annual return of 7 per cent on the capital value as 
of August 3, 1914.° The 1936 Act empowers the Gov- 
ernor General to provide by regulation that the annual 
amount of fair rent shall be a prescribed proportion of 
the capital value, between 4 and 6 per cent, plus certain 
expenses ;°* no regulations have ever been made, but the 
magistrates generally allow 5 per cent.” 


81 Fair Rents Act of 1915, supra note 47, Sec. 9(2). 

82 Interstate Commission of Australia, Prices Investigation, Report No. 12 
(1919) p. 14; Jelbart, op. cit. supra note 56, at p. 29. 

83 Act No. 32 of 1928, supra note 48. 

84 Fair Rents Act, 1939, supra note 48, Sec. 9(2); Jelbart, op. cit. supra 
note 56, at p. 30. 

85 Fair Rent Act of 1920, supra note 34, Sec. 8. 

86 Fair Rents Act, 1938, supra note 53, Secs. 5, 6. This act was suspended 
by 3 & 4 Geo. VI, c. 4686 (1939). 

87 War Legislation Amendment Act, 1916, 7 Geo. V, No. 13, Sec. 6(a), 
amended by 15 Geo. V, No. 3 (1924), repealed by 17 Geo. V, No. 36 (1926). 

88 J.e., the rent on August 3, 1914, or the last rent charged before that date, 
or the first rent charged thereafter, or at the tenant’s option the lowest rent 
charged between August 3, 1914 and December 1, 1915; or 8% of the capital 
value, whichever was greater. Sec. 6(a), 1916 Act, supra note 87. 

89 Housing Amendment Act, 1920, 11 Geo. V, No. 49, § 17(1). 

90 Fair Rents Act of 1936, 1 Edw. VIII, No. 14, §24(1). 

91 Information from New Zealand Legation. 
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In South Africa, the rent is not “reasonable” if after 
deducting certain expenses the owner receives more than 
8 per cent per annum of the reasonable value of the dwell- 
ing and 6 per cent on the land.” Previously, the presump- 
tion was the other way, and the rent was not unreasonable 
if it gave the owner a return of 10 per cent on the actual 
cost of the building and 6 per cent on the land.” 


Operating Expenses 


In order to ascertain the net return it is of course neces- 
sary to decide what expenses are to come out of the gross 
rental and what are to be borne by the owner out of his 
return. The process, as defined by the courts, is to deter- 
mine the gross rentals demanded by the landlord, and 
then deduct the gross operating expenses, leaving a net 
rental, the fairness of which is determined under the rules 
laid down in the preceding section.” 

Interest on mortgages is usually not allowed as an oper- 
ating expense.” 

The reason for this is apparent. The landlord is getting a return 
as rent on his total investment which includes that part repre- 
sented by the mortgages on the property, which must be paid 
to save the amount actually advanced.** 
While the man who owns his property free and clear 
obtains a higher return, this rule makes for uniform rents 
of similar properties and simplifies accounting.” Indeed, 
economists have found it necessary to justify any margin 
between interest paid and return received on the ground 
of the owner’s risk and entrepreneurial activities.** Amor- 
tization of mortgages also should come out of the net 
return. The New York Business and Commercial Rent 
Acts, however, provide that a net annual return of 6 per 


92 Act No. 33 of 1942, supra note 42, § 1. 

93 Act No. 13 of 1920, supra note 41, § 14; Act No. 26 of 1940, supra note 34. 

94 Karrick v. Cantrill, supra note 58’; Hirsch v. W einer, supra note 35. 

95 See the New York Acts, supra note 31. 

%6 Hirsch v. Weiner, supra note 35, at p. 115; see also Karrick v. Cantrill, 
supra note 58, and see note 10, supra. 

97 A.C. & H. M. Hall Realty Co. v. Moos, supra note 44. 

98 Whitman, supra note 46, at pp. 355-6. 
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cent on the value of the property and 2 per cent of prin- 
cipal for amortization of mortgages shall be presumed 
to be a reasonable return.” The court may allow 2 per 
cent even though the owner is actually paying only | per 
cent.**° The acts have been criticized as 
penalizing him who owns his property free and clear, and re- 
warding him who owns his property on a shoestring investment, 


by depriving the former of the 2 per cent allowance for amortiza- 
tion and granting it to the latter.?™ 


The one who is penalized, however, is the tenant, since 
he must in effect contribute to the retirement of the mort- 
gage by paying a higher rent than he would have to pay 
if there was no mortgage. 

Depreciation —In Schwartz v. Deutsch,” Justice Leh- 
man (later Chief Judge of the Court of Appeals) held 
that the owner had a right to an allowance for deprecia- 
tion in order to keep his capital intact, and that this was 
a proper charge against gross income. The court said that 
depreciation might be covered by the allowance for re- 
pairs, but that the landlord was entitled to receive it in 
some way. Other courts held the same way, sometimes 
fixing 2% as the proper figure.** Under the Commercial 
Rent Acts of 1945-47, however, the New York courts 
have held that depreciation is not a proper item of oper- 
ating expense, on the ground that in listing various items 
which are to be considered, not including depreciation, 
the legislature indicated its intention that depreciation 
should come out of the fair return.** A contrary result 
was reached in a case where the lessor was tenant of the 
land under a long-term lease, and would have nothing 


99 Supra note 31. 

100 Schack v. Handel, 271 App. Div. 1, 62 N. Y. S. (2d) 407 (1946). 

101 Zellner v. Brooklyn Trust Co., supra note 60, at p. 119. See also Whyman 
and Frank, Valuation Problems under Commercial Rent Control (1945) 113 
N. Y. L. J. 486. 

102 Supra note 57. 

108 Karrick v. Cantrill, supra note 58; Hirsch v. Weiner, supra note 35. 

104 Application of 76 Crown Street Corp., 271 App. Div. 1030, 69 N. 4 
(2d) 319 (App. Div. 2d Dept. 1947) ; Schack v. Handel, supra note 100; Aspit. 
cation of Michel, 185 Misc. 876, 57 N.Y. S. (2d) 32 (Spec. Term 1945), 
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left at the end of his term.** In South Africa, the owner 
is entitled to an allowance for maintenance and repairs or 
to depreciation not in excess of 2%.** The New South 
Wales statutes include in operating costs “an amount 
estimated to be the annual depreciation in value of the 
buildings, if such depreciation diminishes their rental 
value.”**’ Other statutes seem not to have mentioned the 
matter.’ 

Repair costs of course are a proper item of operating 
expenses if they are of a recurring or current nature.” 
Repairs of a more or less permanent character, however, 
should be spread over a period of years and not loaded 
on the particular tenant who happens to be in possession 
at the time they are made.” Repairs due to previous 
neglect, similarly, should not be charged off all in one 
year.’ The reasonable rent cannot be based on an esti- 
mate of repairs to be made in the future.’” 


Maintenance costs obviously are to be allowed. In ad- 


dition to such items as taxes, insurance, janitor service, 
gas, water, fuel and electricity,”* this category also in- 
cludes “necessary legal expenses made by the landlord 


105 Application of Flushingside R. & C. Co., 186 Misc. 117, 59 N. Y. S. (2d) 
131 (Spec. Term 1945) aff'd 271 App. Div. 888, 67 N. Y. S. (2d) 155 (2d 
Dept. 1946). See note 125 et seq., infra. 


106 Act No. 33 of 1942, supra note 42, § 1. 


107 Fair Rents Act of 1915, supra note 47, §9(2); Fair Rents Act of 1939, 
supra note 48, §9(2) (a). 

108 The New Zealand Act of 1936, supra note 90, states that the Governor 
General may provide by regulation that the fair rent shall be an amount be- 
tween 4 and 6% of the capital value together with average annual expenses on 
rates, insurance and repairs and an allowance for depreciation. Sec. 24(1). 
However, no such regulations have been made. 


109 Karrick v. Cantrill, supra note 58; Hirsch v. Weiner, supra note 35. 

110 Schack v. Handel, supra note 100; Whitman, supra note 46 at p. 355, 
criticizing the Hirsch and Karrick cases. The court in the Hirsch case noted 
that “ordinary repairs are spread over a period of years by some justices, while 
others add repairs to capital account,” but held that almost anything that could 
be considered repair should be charged off in the year when made; this decision 
was followed in the Karrick case. Cf. the proposal quoted in note 10 supra. 

111 Maitland v. Kerrigan, supra note 44. 

112 Goeman v. Boyle, 189 N. Y. S. 238 (App. Term ist Dept. 1921). 


113 Karrick v. Cantrill, supra note 58; Hirsch v. Weiner, supra note 35; New 
South Wales Fair Rent Acts, supra note 107. 
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incidental to maintaining his right to possession and nec- 
essary expenses actually paid out for collecting rents.”*”* 

An allowance for vacancies should be made in the un- 
likely contingency that vacancies are proven.” 

Income tax of course is not part of operating expenses, 
since it is a tax on profits and the tenant is not required 
to contribute to the landlord’s taxes beside paying his 
own."”* 


Miscellaneous Considerations 


A partment rents ——The courts have held that apartment 
rents should be fixed on the basis of the value of the par- 
ticular apartments in proportion to the value of the entire 
property, regardless of what rents may be obtained from 
apartments not included in the proceeding; in other 
words, the landlord cannot be required to take a low rent 
for one apartment because he may be obtaining high rents 
from other apartments whose rent is not in question, or 
from unregulated store or office leases.’ Of course, vari- 
ations in desirability of different apartments in the same 
building should be recognized."* The New York Com- 
mercial Rent Acts provide that the “reasonable rent” 


shall be fixed in such manner that it shall not exceed a fair and 
reasonable proportion of the gross rentals from all the business 
space in the entire building or other rental area, giving due con- 
sideration to the amount and character of the business space 
used or occupied by such tenant, provided, however, that the 
gross rental from all such business space shall not exceed a fair 
and reasonable proportion of the gross rentals from the entire 
building or other rental area.’*® 


114 Hirsch v. Weiner, supra note 35. Some lower courts had stated that they 
never allowed legal expenses, but this was condemned in Hirsch v. Weiner and 
in Schwartz v. Deutsch, supra note 57. The South Africa Statute, supra note 
42, specifically mentions “collection charges.” 

115 Karrick v. Cantrill, supra note 58; Hirsch v. Weiner, supra note 35; New 
South Wales Acts, supra note 107. See also note 17, supra. 


116 A.C. & H. M. Hall Realty Co. v. Moos, supra note 44. 


117 F. H. Smith Co. v. Verzi, 53 App. D. C. 363, 290 Fed. 338 (1923); Rust 
v. Tucker, 53 App. D. C. 41, "287 Fed. 1018 (1923); Rust v. Heavey, supra 
note 77; Karrick v. Cantrill, supra note 58; Elvira Realty Corp. v. Bracegirdle, 
115 Misc. 197, 187 N. Y. S_ 518 (Spec. Term Ist Dept. 1921). 


118 Whitman, supra note 46, at p. 356. 
119 Supra note 31. See Whyman and Frank, supra note 101. 
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Furnished accommodations.—Special provision must 
of course be made for furnished apartments or dwellings; 
furniture depreciates much more quickly than real estate, 
and it would not be fair to the landlord to limit him to 
the same rate of return on the former as on the latter. 
Valuation of furniture, too, does not involve the same 
difficulties as valuation of real property, and it may be 
practical for that reason to treat furniture separately. The 
Australian legislation specifically empowers the rent 
boards to determine separately the fair rent for any furni- 
ture which is rented with the house.** Under the New 
South Wales Act, 10 or 12 per cent was usually allowed 
on the value of the furniture, as against about 7 per cent 
on the real estate.” A Los Angeles ordinance provided 
for a return of 16 per cent on the landlord’s investment 
in furnishings as against 11 per cent on the realty.** A 
different tack is taken in the South African act, which 
mentions “a reasonable allowance for furniture” as an 
item of gross expense.’ Elsewhere the question seems 
not to have been mentioned in legislation ;*** how the New 
York courts and the District of Columbia Rent Commis- 
sion may have handled the matter under the 1920 laws is 
not known. 

Subleases—How is the fair rent to be determined 
where the landlord is himself a lesseer**? A New Zealand 
court has held that in fixing the fair rent for a sublease 

120 New South Wales, Fair Rents Act of 1915, supra note 47, Sec. 12; Fair 
Rents Act of 1939, supra note 48, Sec. 12; Queensland, Fair Rent Act of 1920, 


supra note 34, Sec. 10; Victoria Fair Rents Act of 1938, supra note 53, Sec. 
6(2) ; Australia, National Security (Landlord and Tenant) Regulations, Statu- 
tory Rules 1945, No. 97, Reg. 24(2). 

121 Jelbart, op. cit. supra note 56, at p. 42. 

122 Supra note 29. 

123 Act 33 of 1942, supra note 42, Sec. 1. 

124 Except Malta, Ordinance No. 16 of 1944, supra note 41, Sec. 8(2), (3), 
(4) (board may fix fair rent for furniture at 15 per cent of appraised value). 

125 The Virginia Act, supra note 5, Sec. 8(d) provides that “. . . Nothing 
herein shall restrict the power of the Board to determine the fair and reasonable 
rent for a dwelling payable by a sublessee,” but does not otherwise indicate how 
the Board is to proceed. 

Several of the statutes adopting the “discretionary” method, discussed mfra, 
expressly mention the rent paid by the landlord as a factor to be considered; 
e.g., Northern Ireland, infra note 137; South Australia, infra note 142; Isle 
of Man, 13 Stat. 87, §3 (1930); and see text accompanying note 149, infra. 
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of a part of a house, the same procedure should not be 
followed as in fixing the rent for a part of the premises 
as between an owner and a tenant (i.e., apportionment of 
the fair rent for the whole premises), but that the sub- 
lessor should be allowed a “fair and reasonable profit”; 
in the particular case, the court reduced the profit from 
45 per cent to 20 per cent.’* In a 1922 New York case, 
Ward v. Stilwell,” the trial court followed a similar 
method where the landlord was a lessee under a long- 
term lease, allowing a 10 per cent profit on the sum of the 
ground rent, taxes, depreciation, insurance and repair 
costs. The appellate court, however, reversed, holding 
that the proper procedure was to compute the fair return 
on the assessed valuation of the property; no considera- 
tion was to be given to the ground rent paid by the lessor, 
although the other items mentioned were allowable as 
operating expenses. In that case the lessor himself con- 
tended for the method adopted by the appellate court, 


since it gave him the benefit of an increase in the value 
of the leasehold due to changes in the character of the 
neighborhood. Usually, however, the shoe will be on the 
other foot. Thus in a 1945 proceeding the New York 
Supreme Court, following Ward v. Stilwell, fixed a rent 
for a sublease which was something less than the total of 
the ground rent plus allowable expenses. The court said: 


The clear intent of the statute is that upon any application in 
this period of emergency to increase the rentals of business prop- 
erty more than 15 per cent over the June Ist, 1944 rentals, a six 
per cent net return upon the fair value of the real property shall 
be presumed to be a fair rental or return upon the property, 
where the property is unmortgaged. The Legislature did not 
intend a six per cent return to the owner and a six per cent 
return for each subsequent lessor. Nor did the Legislature intend 
that by the simple expedient of adding a lessor’s ground rent to 
the operation expense, such a result could be accomplished. 
Ground rent like other rent is essentially a return from the prem- 
ises and not an expense of operation. It is true that in the case 





126 Berry v. Coad, 35 Magistrate’s Court Rep. 99 (1940). But cf. Jelbart, 
op. cit. supra note 56, at p. 44, stating that a determination of a fair rent for 
a dwelling applies also to a sublease. 

127 Cited note 52 supra. 

9 
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at bar the rentals are divided between the owner and the peti- 
tioner lessor. But to construe the statute so that each would be 
entitled to at least six per cent of the value would be disastrous 
to the tenants, in that legal sanction would be given to oppressive 
rents sought to be avoided during the period of public emer- 
gency. The question becomes clearer if we consider that situa- 
tions undoubtedly exist where there is more than one sublessor 
of an entire premises. Following the petitioner’s theory, each of 
these in turn would be entitled to net six per cent. The mere 
suggestion of such a possibility demonstrates the fallacy of peti- 
tioner’s contention. The intent of the Legislature was clearly 
that in a proceeding under said statute the tenants in business 
property should not be called upon to pay rentals which would 
total more than six per cent over and above the ordinary opera- 
tion and maintenance charges upon the property.*”* 


The court did, however, allow depreciation and man- 
agement fees as proper items of expense. This position 
seems the more equitable one: as the court said, tenants 
should not have to pay an excessive rent merely because 
of the interposition of a sub-lessor between them and the 
owner, although the sub-lessor should be entitled to com- 
pensation for management functions actually performed 


by him. It is perhaps relevant to note that the New York 
courts have declined to extend to a sub-lessor, not in pos- 
session of any part of the premises, the security of tenure 
accorded true tenants.’” 


Administration 


An argument repeatedly advanced by the Office of 
Price Administration against the “fair return” system was 
that it is so cumbersome and complicated as to be impos- 


128 Application of Flushingside Realty & Construction Co., supra note 105, 

t p. 134. 

“¢ Gulf Oil Corp. v. Paino, 115 N. Y. L. J. 1525 (1945) an official referee 
fixed the fair rent for a gasoline station at an amount less than the landlord 
paid its own lessor. The referee followed the unusual procedure of basing 
the reasonable rent on the amount of profit the sub-tenants were making from 
their use of the property. The referee’s report was confirmed without opinion, 
but after notice of appeal was served the tenants vacated the premises and the 
appeal was dropped. (Information from Samuel H. Borenkind, Esq., counsel 
for the landlord). 

129 WMCA, Inc. v. Blockfront Realty a 67 N. Y. S. (2d) 867 (Sup. Ct. 
1946), aff'd 272 App. Div. 800, 71 N. (2d) 895 (1947); see also 44 
West 14th St. Co., Inc. v. Chanlan Corp., 43 *. Y. S. (2d) 95 * Fs 1947). 
Contra: Gasoff Realty Corp. v. Serval Food Exchange, Inc., 71 N S. (2d) 
58 (Muni. Ct. 1947). 





“FAIR RENTS” SYSTEMS 129 


sible of administration on a nation-wide scale—or even 
on the narrower stage of the District of Columbia.” As 
the Office said in one of its last official statements,” 


This requirement [that each landlord be guaranteed a reasonable 
return on the fair value of his investment] would make effective 
rent control impossible, because rent control cannot be admin- 
istered in accordance with the concepts employed in fixing public 
utility rates. There is no satisfactory standard by which fair 
value of individual rental units may be measured. . . . Whenever 
in the past such standards have been introduced into state rent- 
control legislation the whole system of administration has bogged 
down. The staggering administrative burden involved in any 
determination of a reasonable return on the fair value of each 
piece of rental property throughout the United States would re- 
duce the whole rent-control system to impotence. 


This conclusion may be true.” The proof which the Of- 
fice marshals in support of its conclusion, however, is 
weak. The only “state” rent-control laws on which any 


130 See OPA, First QuartTerty Report (1942) p. 52, commenting on the 
hearings preceding the enactment of the District of Columbia Emergency Rent 
Act: “The Office of Price Administration, through its experience with volun- 
tary rent control in co-operation with Fair Rent Committees, was convinced 
that such [ “fair return” ] methods would be unworkable, particularly in 
emergency legislation which demanded expeditious action as a first essential of 
fair administration. Any formula based on fair or reasonable return on in- 
vestment ran the risk of long drawn-out proceedings, which might be ap- 
propriate for certain types of rate fixing but were definitely not well suited 
for the establishment of equitable maximum rents for the thousands of rental 
dwellings in the District of Columbia.” 

131 Memorandum on H.R. 3203, prepared May 2, 1947, 93 Cong. Rec. (May 9, 
1947) at A2331, A2332. As of May 4, 1947, OPA was terminated and its 
rent-control functions transferred to the Office of the Housing Expediter. 
Ex. O. 9841, 12 Fed. Reg. 2645 (1947). 

For similar statements see OPACS, Fair Rent Committee Bulletin No. 2 
(1941) (“If the [ fair rent ] committee is to function successfully and to cover 
a substantial number of cases, it is not practicable to enter into the elaborate 
analysis involved in any judgment of return on original investment.) ; OPA, 
Fair Rent Bulletin No. 1 (1941), pp. 3, 6, reporting testimony of District 
of Columbia Commissioner Guy Mason (a member of the 1920-25 District of 
Columbia Rent Commission) at hearings on District of Columbia Emergency 
Rent Bill; In the Matter of 900 Michigan Avenue North Corp., supra note 37, 
discussing the New York experience; Linowitz, State Rent Control after Two 
World Wars (1947) 19 N. Y. State Bar Assn. Bull. 10. 

182 See remarks of Rep. Spence, supra note 15. © 

In Wilson v. Brown, supra note 9 the Emergency Court of Appeals after 
quoting at length from the OPA opinion in In the Matter of 900 Michigan 
Avenue North Corp., supra note 37, stated that “We could not improve on this 
statement which, we think, amply demonstrates a rational basis for the judgment 
of Congress that to make the war-time regulation of rents effective it was 
necessary to authorize the Administrator to establish rents which are ‘generally 
fair and equitable’ instead of requiring him to make individual adjustments so 
as to assure to each landlord a fair return on the fair market value of his 
property.” 137 F. (2d) at p. 354. 
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information is available are the New York laws of the 
1920’s and the Ball Rent Act of the District of Colum- 
bia.*** The New York laws were not as effective as they 
might have been,” but this was probably due as much to 
the awkward procedure for judicial determination of fair 
rents and to the loopholes in the statute as to the use of 
the “fair return” formula. The history of the District of 
Columbia Rent Commission furnishes a better example, 
but while it is apparently true that proceedings before 
that body were long-drawn-out,’” it is hyperbole to say 
that “the whole system of administration . . . bogged 
down.” Studies of the New South Wales and New 
Zealand fair rents laws report no criticism of the pro- 
cedure on the ground of delay.** Adequate statutory 


standards are, of course, a valuable aid to the courts or 
agencies administering the law, although they have fre- 
quently not been provided. 


THE “DISCRETIONARY” METHOD 


The various statutes and regulations which have been 
grouped under this head do not lend themselves to ana- 
lytic comparison; about all that can be done is to quote 
or paraphrase the legislation itself, and for this reason 
only a representative number of examples will be given.** 


138 This is the only legislation referred to by OPA, see notes 130, 131, supra. 
On the Massachusetts experience, however, see Report of the Special Commis- 
sion on the Necessaries of Life, Mass. House Doc. 1210 (1925). 

134 See Report of the Commission on Housing and Regional Planning, New 
York Legislative Document (1925) No. 91, pp. 19, 27. 

185 See testimony of Commissioner Mason, supra note 131. 

186 Interstate Commission of Australia, Prices Investigation, Report No. 12 
(1919) p. 15; Evatt, A “Fair Rent” Experiment in New South Wales (1920) 
2 J. of Comp. Legis. & Int. Law (3d series) 10; Jelbart, op. cit. supra note 56; 
Heine, THe Farr Rents Lecistation (N. Z., 1936). 

187 For other examples see Northern Ireland, Pub. Gen. Acts of 1943, c. 9 
(Rents Tribunal determines whether rent is fair and reasonable, having regard 
to all the circumstances of the case, including the poor-law valuation, the rent 
which the landlord pays anyone else on the house, the cost of renovations and 
repairs, etc.); Mauritius, No. 52 of 1920, supra note 36, §9; Govt. Notice 
No. 167 of 1939, supra note 36, Reg. 11(1) (committee is guided by the rent 
on a given date, the state of repair, increases in taxes, cost of improvements, 
increased cost of repairs and of living, locality of the property, any benefit 
derived directly or indirectly from the tenant’s occupancy, etc.) ; Hong Kong, 
Ordinances of 1939, No. 44, §4 (court can decide if any proposed increase is 
fair and reasonable; assessor’s certificate of what he considers to be fair and 
reasonable is prima facie evidence) ; Kenya, Ordinances of 1940, No. 12, §2 
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The characteristic of the “discretionary” method is that 
the fixing of a “fair rent” is delegated to a board, officer 
or court; the administering agency is directed to consider 
various listed factors, but no formula for computation of 
the fair rent is laid down, and the concept of reasonable- 
ness is not that of a “fair return” to the landlord but a 
more vague and abstract one. 


One of the most elaborate provisions is that found in 
the Australian Landlord and Tenant Regulations. The 
original Fair Rents Regulations, promulgated in 1939, 
provided merely that the Fair Rents Boards should “de- 
termine the fair rent” without giving any definition of 
the term.*** However, the Landlord and Tenant Regu- 
lations, issued two years later, set out a detailed list of 
factors which the Boards were to “have regard to.” In 


2139 


its latest form, this list reads as follows: 


(a) the capital value of the premises at the prescribed date, or, 
if the premises were not in existence on that date, on the 
date on which the erection of the premises was completed ; 

(b) the annual rates and insurance premiums paid in respect 
of the premises ; 

(c) the estimated annual cost of repairs, maintenance and re- 
newals of the premises and fixtures thereon ; 

(d) the estimated amount of annual depreciation in the value of 
the premises and the estimated time per annum during which 
the premises may be vacant; 

(e) the rents of comparable premises in the locality of the prem- 
ises the subject of the application ; 

(f) the rate of interest charged upon overdrafts by the Com- 
monwealth Bank of Australia; 

(g) any services provided by the lessor or lessee in connexion 
with the lease; 


(iii) (where “frozen” rent would yield landlord an uneconomic return, board 
can determine rent at such figure as it considers reasonable in all the circum- 
stances of the case); Straits Settlements, Ordinances of 1921, No. 3, §9; No. 
35 of 1939, Laws or Straits SETTLEMENTS (1940 Supp.) 650, §7 (no stand- 
ards). See also note 25, supra. 

188 National Security (Fair Rents) Regulations, Statutory Rules 1939, No. 
104, Reg. 6. The Tasmanian Increase of Rent (War Restrictions) Act, 1939, 
3 & 4 Geo. VI, No. 39, was similar. See also Western Australia, Increase of 
Rent (War Restrictions) Act, 1939, 3 & 4 Geo. VI, No. 45, §6. 

139 National Security (Landlord and Tenant) Regulations, Stat. Rules 1945, 
No. rs, Reg. 19(1), superseding Stat. Rules 1941, No. 275, Reg. 9(8) as 
amended. 
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(h) any obligation on the part of the lessee to effect any im- 
provements, alterations or repairs to the premises at his 
own expense ; 14° 

(i) the justice and merits of the case and the circumstances 
and conduct of the parties; and 
any hardship which would be caused to the lessor or lessee 
or any other person by the making of an order increasing 
or reducing the rent of the premises including (but with- 
out limiting the generality of the word “hardship”) any 
loss which might be imposed upon the lessor by an order 
fixing the rent of the premises at an amount less than the 
lessor’s liability under a mortgage of, or contract of sale in 
respect of, the premises, or under a hire purchase agreement 
or contract of sale in respect of any goods leased with the 
premises.'* 


Under the South Australia Act of 1942, the Housing 
Trust or the court fixes the “fair and equitable” rent, 
having regard to the accommodation provided, the state 
of repair and general condition of the house; the neigh- 
borhood; if the lease relates to a part, the rent of the 
whole, if any, and any right of the tenant to use other 
parts of the house or “fittings” therein; the value, condi- 
tion and suitability of any furniture the use of which is 
included in the lease; if the tenant is to pay the landlord 
for electricity, gas, water, fuel, etc., the reasonable value 
thereof; and any amount which the lease requires the 
tenant to spend for repairs, renovation or improvement. 
If because of the tenant’s dirty, harmful or careless habits, 
greater than the usual expenditure on repair or renova- 
tion will be necessary, that can also be considered.” 
The South African legislation has combined the “fair 
return” and the “discretionary” methods. The first act 
provided for the fixing by the Rent Board of a “reason- 
able” rent, defined as the rent which the Board found 
under all the circumstances and conditions of the par- 


140 Subdivision (h) did not appear in the original Landlord and Tenant 
Regulations, supra note 139. 

141 Subdivisions (i) and (j) were added to the original regulations as Reg. 
9(8) (aa) and (ab) by Stat. Rules 1942, No. 412. 

142 Acts of 1942, No. 33, §21. See also Housing Improvement Act, 1940, 
Acts of 1940, No. 56, §54, under which the Housing Authority can fix rents 
for substandard housing, considering the state of repair and general condition 
of the house and the accommodation provided in it. Uniform rents for houses 
of similar condition and accommodations in the same locality are to be fixed 
so far as possible. 
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ticular case to be reasonable, regard being had to the 
rent payable immediately prior to July 1, 1914 in respect 
of the same or similar dwellings, the actual amount of the 
increase or decrease in taxes on the dwelling and land 
since that date, any improvements or additions since that 
date, the increase in cost of repairs not to exceed 10 
per cent of the rent, and any rent payable by a sublessee to 
the lessee. The act contained a proviso that as to a build- 
ing constructed since July 1, 1914 the rent was not unreas- 
onable if it allowed a specified return to the landlord.” 
In the 1940 amendment, the section was recast to provide 
that the Board should consider collection charges, costs of 
maintenance, repair, replacements and insurance, and 
depreciation not exceeding 2 per cent of the cost of the 
building annually, but that as to any building the rent 
should not be considered unreasonable if it gave a speci- 
fied return to the landlord.* In the 1942 Act, it is pro- 
vided simply that reasonable rent shall mean the rent 
which the Board finds in all the circumstances of the par- 
ticular case to be reasonable. The rent is not reasonable 
if it gives the landlord more than a specified return.**” 

The New Zealand Act of 1936 provides that in fixing 
the fair rent, the magistrate shall have regard to the rel- 
ative circumstances of the landlord and the tenant, and 
to “all other relevant matters.” “* Actually, however, the 
magistrates have usually allowed 5 per cent on the capital 
value.**” 

The British Furnished Houses (Rent Control) Act, 
1946, and its Scottish predecessor provide merely that the 
Tribunal shall approve the existing rent or “reduce it to 
such sum as they may, in all the circumstances, think 

143 Act No. 13 of 1920, supra note 41, § 14. 

144 Act No. 26 of 1940, supra note 34. 

145 Act No. 33 of 1942, supra note 42, §1. 

146 Fair Rents Act of 1936, supra note 90, §7, see infra, note 160. Heine, 
op. cit. supra note 136, at p. 21 says that the court should consider the rate 
of mortgage interest payable by the landlord, the size of the landlord’s equity, 
the state of repair, whether the tenant has sublet, subsidiary use for business 


purposes, etc. ; 
147 Information from New Zealand Legation. 
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reasonable,” or increase it in certain circumstances.’ 
The Acts do not indicate what factors are to be consid- 
ered by the Tribunal, except for a specific provision in 
the British Act as to increases since September 3, 1939 
in the cost of providing services. The Inter-Departmental 
Committee whose report preceded the passage of the Act, 
however, had the following to say :*” 


The function of the Rent Tribunals should be to decide appli- 
cations for an increase or reduction of the registered rent in 
respect of any tenancy or sub-tenancy furnished or unfurnished 
to which the Act applies. Upon such applications they should 
determine what is a fair rent for the tenancy or sub-tenancy 
having regard to all the circumstances of the case, including the 
situation of the premises, the accommodation, amenities, furni- 
ture or services to which the tenant is entitled, the expenditure 
necessarily entailed on the parties on the assumption that they 
are fulfilling their respective obligations under the tenancy agree- 
ment as regards repair or any other matters and the general 
level of rents of comparable houses in the district which are 
kept in good repair. In the case of a sub-tenancy, the Tribunal 
should have regard to the rent payable by the sub-lessor, and 
the amount of accommodation comprised in the sub-tenancy and 
take into account any additional wear and tear due to the sub- 
letting. In view of the recommendation we make in paragraph 
84 for the reduction of rent on the issue of a certificate of dis- 
repair, the Tribunal should determine the rent on the assumption 
that the house is in good repair. Any deduction the tenant is 
thereafter entitled to make on obtaining a certificate will be made 
from the registered rent as defined in paragraph 61. 

The Tribunal will have to take into consideration the rent 
charged for any uncontrolled premises which the tenant may be 
required to take in conjunction with the controlled premises. We 
mention this point because it has been suggested to us that land- 
lords sometimes seek to evade the Rent Restrictions Acts by 
compelling would-be tenants to take a tenancy of uncontrolled 
premises, such as a garage, as a condition of letting them a con- 
trolled house and charging an excessive rent for the uncontrolled 
premises. Tribunals can defeat this device by reducing the rent 
for the controlled premises so as to ensure that the tenant is only 


required to pay a fair rent for the whole of the premises let to 
him. 


148 Furnished Houses (Rent Control) Act, 1946, 9 & 10 Geo. VI, c. 34, §2 
(3), (4); Rent of Furnished Houses Control (Scotland) Act, 1943, 6 & 7 Geo. 
VI, c. 44, §2(2). 

149 Report of the Inter-Departmental Committee on Rent Control, Cmd. 6621 
(1945) pp. 18, 19. See Horton-Smith, Tae FurnisHep Houses (Rent Con- 
TROL) Act 1946, A Stx Montns’ Retrospect (1947) p. 26, on “neighborhood” 
as a factor to be considered. 
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Examples of the “discretionary” method may also be 
found in Europe and Latin America legislation.” In 
general, most weight is given to the location, construction 
and condition of the accommodation. 


EFFECT OF HISTORICAL RENTS 


In order to give some point of departure and to deter 
inordinate increases it may be well to provide that rents 
on some previous date should be considered prima facie 
reasonable, thus putting the burden on the landlord to 
justify a higher rent. If some increase is regarded as 
justifiable in every case, this can be handled by providing 
that an increase in excess of a given percentage shall be 
regarded as unreasonable. 

The original New York law of 1920 (Ch. 136) pro- 
vided that 


Where it appears that the rent has been increased more than 
25% over the rent as it existed one year prior to the time of 
the agreement under which the rent is sought to be recovered, 
such agreement shall be presumptively unjust, unreasonable and 
oppressive. 


This provision was generally misconceived as authorizing 
any landlord to increase his rents by 25%.** Six months 
later the legislature deleted the words “more than 25%,” 
so that the landlord had to justify any increase if the ten- 
ant resisted it. The Massachusetts law of 1920, however, 
contained the same 25% provision.“ The New Jersey 


150 Italy, Royal Decree Law No. 331, [1921 ] Leccr © Decretr 860, Art. 8; 
Royal Decree Law No. 1355, [1922] 5 Leccr & Decretr 4188, Art. 7(a): 
Royal Decree No. 8, [1923] 1 Lecct & Decretr 25, Art. 8; Luxembourg, 
Arrété of June 3, 1919, { 1917-1920 ] PAsINoMIE LUXEMBOURGEOISE 370, Art. 
3; Denmark, Law No. 54 of 1937, [ 1937 ] LovripENDE For KoncErIcGeT DAN- 
MARK 119; Ecuador, Ley de Inquilinato, 1 Registro Oficial 2361 (1945), Art. 
16; Venezuela, Resolution No. 66 of Junta Nacional Reguladora de Precios, 
Gaceta Oficial 16 (1943), Art. 3; Resolution No. 28 of Comision Nacional de 
Abastecimiento, Gaceta Oficial 145.718 (1945), Art. 9. 

151 See particularly Monaco, Law No. 437, Journal de Monaco, April 25, 
1946, p. 1, Art. 5 (commission is to consider age of house, its general comfort, 
its situation (quarter, orientation, view), the servitudes and neighboring struc- 
tures affecting the conditions of occupation, the interior and exterior entretien 
(facades, common parts, stairs, cellars, etc.) and elements peculiar to the 
apartment (size, height from the ground, interior arrangement). 

152 Lauer and House, THE TENANT AND His Lano orp (1921.) pp. 185, 307. 

153 N. Y. Laws of 1920, c. 944, § 3. 

154 Mass. Laws of 1920, c. 578. 
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law of 1924 permitted the tenant to raise the defense of 
unreasonableness in an action for rent or for the recovery 
of possession where the rent had been increased over that 
charged a year before; the rent was considered prima 
facie unreasonable and oppressive if it had been increased 
35% or more within three years prior to institution of 
action." A Virgin Islands ordinance of 1941 permits a 
tenant to defend an action for possession by showing that 
the rent is unjust and unreasonable; rents on April 1, 
1941 are considered reasonable and an increase up to 15% 
“to cover improvements” is also considered just and rea- 
sonable.’ 

The New South Wales Fair Rent Act of 1915 provided 
that the “fair rent” should not exceed the rent on January 
1, 1915 unless circumstances rendered an increase equit- 
able.” This deterrent feature of the Act was said to 
represent its “most valuable achievement.” ”* The 
Queensland Act of 1920 contained a similar proviso,’” 
as do the New Zealand Acts of 1936-1942.°° The more 


recent Australian legislation, however, omits any such 


provision. 


Logically, it would seem that historical rents would be 
more important under the “discretionary” method of fix- 
ing fair rents than under the “fair return” method. In 
fact, however, express reference to historical rents is rare. 
The South Africa Act of 1920 provided that the rent 
board should consider rents paid immediately prior to 
July 1, 1914 with respect to the same or similar dwell- 
ings." The Ecuador law of 1945 (which never went into 


155 NN. J. Laws of 1924, c. 69, $2. 

156 Municipality of St. "Thomas and St. John, Ordinance of June 13, 1941. 

157 Supra note 47, §9(2). This provision was deleted by the 1928 Act, supra 
note 48. As to the 1939 Act, see infra, note 167 

158 Interstate Commission of Australia, Prices Investigation, Report No. 12 
(1919) p. 15. 

159 Fair Rents Act of 1920, supra note 34, §8. 

160 Fair Rents Act of 1936, supra note 90, §7, as amended by 3 Geo. VI, 
No. 43 (1939) and 6 Geo. VI, No. 19 (1942). 

161 See p. 138 infra. 

162 Act of 1920, supra note 41, §14. This provision was deleted by Act No. 
26 of 1940, supra note 34. 
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effect) provided that rents fixed by the Junta de Inquili- 
nato should not exceed rents charged on December 31, 
1944 in the absence of express resolution to that effect by 
the Junta.’ 


COMBINATION OF FAIR RENT PROVISIONS WITH 
RENT FREEZE 


Under the New York rent laws of the 1920’s, and sim- 
ilar laws adopted in other states, limitation of rents to 
“fair” levels was dependent upon affirmative action by 
the tenant. As the court said in an early case, 

A landlord still has the right, if he finds a tenant willing to pay 

him the rent demanded, to accept the rent which such tenant 

is willing to pay.’ 
If a tenant wished to obtain an adjudication that the 
rent demanded was oppressive or unreasonable, he had to 
refuse to pay it and thus invite legal proceedings. In 
such an action there was a presumption that the rent on 
a given date was reasonable, so that any increase had to 
be justified ;**° but if the tenant was willing to pay the in- 
crease, the landlord was free to impose it. Similarly, sev- 
eral of the Australian laws,’ as well as the South African 
Act of 1920 and the New Zealand Act of 1936, while 
permitting the tenant to apply to a court or fair rent board 
for determination of a fair rent, nevertheless put no re- 
striction on rents where such a proceeding had not been 
instituted. 

It seems obvious that under such a system there must 
be many tenants who pay unreasonable rents rather than 
bring their landlord to bar; and it might well be con- 
tended that the burden should be on the landlord to obtain 
official sanction for any increase, at least if the housing 
shortage is acute. And most of the more recent legislation 


163 Ley de Inquilinato, supra note 150, Art. 16. 

164 Elvira Realty Corp. v. Bracegirdle, supra note 117. 

165 See p. 135 supra. 

166 New South Wales, Fair Rents Act of 1915, supra note 47; Queensland, 
Fair a Act of 1920, supra note 34; Victoria, Fair Rents Act of 1938, supra 
note 53. 
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takes this point of view, providing that rents shall be 
frozen at the amount charged on a given date unless and 
until an increase is duly authorized. This is true, for ex- 
ample, of the Australian regulations,’ the South African 
legislation,” and the New Zealand Economic Stabiliza- 
tion Regulations.“°° The New York Commercial and 
Business Rents Acts freeze rents at 115 per cent of the 
rent on the base date; if the landlord contends that a 
higher rent is “reasonable,” he must generally initiate 
court or arbitration proceedings.’*” The Virginia Emer- 
gency Fair Rent Act of 1947 freezes rents to those charged 
at the time an emergency is declared, until the fair and 
reasonable rent is determined. 


PROPRIETY OF CONSIDERING PERSONAL SITUATIONS OF 
THE PARTIES 


Under the “fair return” method of determining fair 
rents, the personal situation of the landlord or the tenant 
is of no moment; what is a fair return is a matter of law 
and one landlord should not get more than another be- 
cause he needs more, nor should the landlord be forced 
to take a smaller return because the tenant is in financial 
straits. The same considerations of course do not apply 
to the discretionary method, but except for laws in Aus- 
tralia, New Zealand and Italy, no instances have been 
found where the personal circumstances of the parties is 
expressly mentioned as a factor to be considered. 

The New Zealand Act provides specifically that the 
magistrate in fixing fair rents is to consider, inter alia, 
the relative circumstances of the landlord and of the ten- 


167 National Security (Landlord and Tenant) Regulations, supra note 139, 
Reg. 15. Earlier regulations were substantially identical. Similar provisions 
are found in the New South Wales Act of 1939, supra note 48; the South 
Australia Act of 1942, supra note 41, and the Tasmania Act of 1939, supra 
note 138. 

168 Act No. 33 of 1942, supra note 42, § 16. 

169 N. Z. Economic Stabilization Regulations 1942, Stat. Rules 1942, p. 815, 
Serial No. 1942/335, § 14(2). 

170 Supra note 31. 

171. Va. Acts Extra Sess. 1947, c. 68, §9(a). 
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172 
. 


ant For this reason the determination does not run 
with the house, but terminates if the tenant moves out.’” 
The extent to which the magistrates have given effect to 
this provision is not known to the writer, but it is reported 
that the courts usually fix the rent on the basis of a 5 per 
cent return on capital value.“ Under the New Zealand 
Economic Stabilization Regulations, the relative circum- 
stances of the parties was expressly not to be considered.*” 

The Australian regulations, quoted above,’” mention 
“the justice and merits of the case and the circumstances 
and conduct of the parties,” as well as possible hardship 
to the lessor, lessee or any other person from an increase 
or reduction in rent, as factors to be considered. Paradox- 
ically, however, the determination of a fair rent runs with 
the property.’”’ 

An Italian law of 1923 provided that rents should be 
fixed at a figure which would not aggravate dispropor- 
tionately the tenant’s economic position, especially if he 


178 


was a state employee or pensioner with a modest income. 

During the Committee Hearings and debates on the 
British Furnished Houses (Rent Control) Bill,” several 
Members of Parliament expressed the view that “a rea- 
sonable rent ought to be divorced entirely from any con- 


99 180 


sideration of the personal circumstances of the parties. 
As Mr. Willink, the Member from Croydon, said, 


. . . Tribunals would get into the most hopeless mess and con- 
fusion in dealing with registered furnished rents if any encour- 
agement were given to the view that the proper rent to one person 
would be so much and to another a different sum. A reasonable 
rent must be quite objective.** 


172 Fair Rents Act of 1936, supra note 90, § 7. 

173 Jd, §8(1). As to whether a determination under the New York Busi- 
ness and Commercial Rent Laws runs with the property, see 118 N .Y. L. J. 
706 and 880 (1947). 

174 casa, from New Zealand Legation. See also Heine, op. cit. supra 
note 136. 

175 N. Z. Economic Stabilization Regulations, supra note 169, Reg. 16(1). 

176 See text accompanying note 139, supra. 

177 Regulations, supra note 139, Reg. 31(1). 

178 Royal Decree, No. 8, supra note 150. 

179 Supra note 148. 

180 Parliamentary Debates, House of Commons, Standing Committee C. De- 
ay * 6, 1945, Column 30 (unrevised). Per Mr. Willink. 

181 :, 
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Similar views were expressed by Lord Llewellin."* The 
Member from Coatbridge, Mrs. Mann, on the other 
hand, took a different view. She pointed out that where 
people live in the same house, clashes of temperament 
often arise, and frequently that 
where services have been agreed upon, the dominating personal- 
ity of one woman makes the other woman perform all the services 
in order to keep the peace. . 
She suggested that “in cases where there is great diffi- 
culty by reason of the clash of temperaments” or “if the 
lessee [sic; lessor] is having a great deal to put up with 
she should have a profit of 25%.” ** 

The Fair Rent Committees, set up before passage of the 
Emergency Price Control Act, were advised by the Office 
of Price Administration and Civilian Supply (as it then 
was) not to consider the tenant’s income or any change 
therein since the maximum rent date.“ 


CONCLUSION 


The two types of “fair rent” systems discussed above 
have the same laudable objective: the fixing of rents 
which will be “fair,” both as to landlords and as to ten- 
ants. They vary widely, however, in the means employed 
to achieve that end. Which is the better method would 
not be easy to say, but the “fair return” system is certainly 
more in line with prevailing economic and legal concepts 
in the United States. It is not an easy system to admin- 
ister, and involves many problems; but it has the merit 
of positing definite bases on which the calculation of “fair 
rents” is to be made, whereas the “discretionary” method 
presupposes a grant of broad and ill-defined powers to 
the agency administering the law, and puts fewer checks 
on arbitrary action. 

182 139 H. L. Deb., 5th Series 1920, Column 152 (Feb. 5, 1946). 

188 Standing Committee C, supra note 180, December 13, 1945, Column 93. 


See also Mr. Willink’s remarks and Mrs. Mann’s rejoinder, Columns 98-99. 
184 Q.P.A.C.S., Fair Rent Committee Bulletin No. 2 (mimeo., 1941) p. 2. 
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Haseas Corpus—Miuitary LAw—SENTENCE AND CONVICTION 
By Courts-MartiaL.—On March 9, 1946, at Camp Beale Separation 
Center, Camp Beale, Cal., petitioner, Kathleen B. Nash Durant, 
Captain, Women’s Army Corps, Army of the United States, was 
given terminal leave orders, the pertinent part of which stated: “The 
following officers are granted leave of absence and travel time as in- 
dicated, effective 9 March 1946, and will proceed to home. . . to 
arrive there at not later than date of EDCMR on which date DP O 
are relieved from active duty. ... / AUS appointments held will con- 
tinue in force during period of present emergency plus six months 
unless sooner terminated DP. Officer will be given WD AGO Form 
53-98. Officer authorized to visit Mexico and Canada during period 
of terminal leave.” (The time indicated would have provided for 
relief from active duty on May 30, 1946.) On May 24, 1946, War 
Department orders were published which by their terms revoked 
petitioner’s prior orders regarding reversion to inactive status May 
30, 1946; terminated the unexecuted portion of her terminal leave 
effective May 28, 1946; relieved her from assignment to Camp Beale; 
assigned her to Fort Sheridan, IIl., and directed her to report thereat 
May 29, 1946. At the same time the Adjutant General dispatched 
the following telegram to petitioner: “wp LTR ORDERS BEING MAILED 
TODAY RECALLING YOU TO ACTIVE DY EFF 29 MAy 46 AND ASSIGNING 
YOU REC STA FT SHERIDAN ILL BY ORDER SW .. . WITSELL TAG WASH- 
INGTON DE 241709z.” Petitioner received the telegram May 29, 1946, 
but did not receive the letter orders prior to her arrest June 2, 1946. 
Petitioner was subsequently tried and convicted by General Court- 
Martial for her participation in the theft of the Hesse family jewels 
from Kronberg Castle in Germany. She was sentenced to a term of 
five years’ imprisonment. The sentence and conviction were affirmed 
by the Secretary of War, who designated as the place of confinement 
the Federal Reformatory for Women at Alderson, W. Va. Peti- 
tioner sought a writ of habeas corpus to require her release therefrom 
on the grounds that the conviction was void because (1) the court- 
martial was without jurisdiction to try her because (a) at the time 
of her arrest she was not a member of the armed forces on active 
duty; (b) there was a failure to comply with the alleged mandatory 
provisions of the 70th Article of War, 41 Star. 802 (1920) as 
amended, 50 Star. 724 (1937), 10 U. S. C. § 1542 (1940), relating 
to preliminary investigation of charges; and (2) that jurisdiction, 
if ever acquired, was lost because petitioner was deprived of her con- 
stitutional rights to due process of law. Held, the court-martial 
proceedings were void for lack of jurisdiction, petition granted. 
Durant v. Hironimus, Habeas Corpus No. 774, 73 F. Supp. 79 (S. D. 
W. Va. 1947). 

The court dismissed petitioner’s contentions (1) (b) and (2) as 
being without merit in view of the fact that the evidence adduced at 
the hearing fell far short of that necessary to show clearly a denial 
of her constitutional rights or a failure to comply with the provisions 

[ 142] 
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of the 70th Article of War. As to contention (1) (a) she maintained 
that an officer on terminal leave is on inactive duty and cannot be 
lawfully recalled to active duty for the sole purpose of courts-martial 
proceedings; that her terminal leave orders were never effectively 
revoked; and that in any event she was separated from the service 
on May 30, 1946, by reason of a certificate of service issued as of that 
date by the Executive Officer at Camp Beale and afterwards delivered 
to her. Respondent disputed this proposition in all its phases. 

Respondent conceded that an officer on inactive duty status is not 
subject to the jurisdiction of a military court, nor can such an officer 
be recalled to active duty for the sole purpose of courts-martial pro- 
ceedings. See Bulletin of the Judge Advocate General, Feb., 1946, 
page 35; see also United States ex rel. Viscardi v. MacDonald, 265 
Fed. 695 (E. D. N. Y. 1920); United States ex rel. Santantonio v. 
Warden, Naval Prison, Navy Yard, Brooklyn, N. Y., 265 Fed. 787 
(E. D. N. Y. 1919); CM 307101, Allen; CM 283459, Reid; CM 
312219, Murray, Memorandum. 

Petitioner relied upon the indicia of discharge or inactive duty 
status which were given her upon departure from the separation cen- 
ter and the certificate of service subsequently delivered to her. “... 
the mere fact that the Army is paying an officer for past services 
rendered . . . confers no control to recall for purposes of courts- 
martial when the other characteristics of true active duty status are 
lacking.” See Bulletin of the Judge Advocate General, Vol. 5, page 
106 (April, 1946), wherein an officer on terminal leave accepted 
employment in the State Department during this period, it was held 
the officer was entitled to receive active duty pay and allowances 
for the unexpired portion of his terminal leave irrespective of his 
civilian or other governmental appointment. “. . . It was the intent 
of Congress to authorize the benefit provided . . . notwithstanding 
the provisions of R. S. 1222 or of the dual employment and com- 
pensation statutes”; Bulletin of the Judge Advocate General, Vol. 
3, page 73 (Feb., 1946), the case of an officer granted terminal leave 
and directed to proceed home held that “the direction contained in 
the orders relative to proceeding home are for the purposes of author- 
izing mileage allowances and transportation of dependents at Govern- 
ment expense and formally terminating his active duty status. . . . not 
intended to restrict his actions while on terminal leave nor would fail- 
ure of the officer to return home be considered a violation of his 
orders.” 

Petitioner stated that Army Regulations 605-115 recognize that the 
significant feature of terminal leave is the pay status. To the same 
effect is a report of the Senate Committee on Military Affairs, S. 
Rept. 1704, 79th Cong. 2d Sess. (1946) (U. S. Code Congressional 
Service 1946, page 1342) on the Armed Forces Leave Act of 1946, 
“Tt has been the policy of both the War and Navy Departments to 
permit officers to take advantage of accumulated leave upon relief 
from active duty. This means that an officer, although for practical 
purposes relieved from active duty, actually remains upon the Govern- 
ment payroll for a period of time equivalent to the amount of leave 


that has accumulated to his credit.” (Italics supplied.) 
10 
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Numerous decisions of the Judge Advocate General hold, in sub- 
stance, that special orders are binding upon the person concerned only 
if delivered or made known to him, 1.e., orders which are individual in 
their operation and require action on the part of the person affected, 
do not take effect until the person affected receives actual or construc- 
tive notice thereof. Petitioner submitted that mere receipt of the tele- 
gram of May 29, 1946, was neither actual nor constructive notice of 
the revocation of her leave, and that therefore on May 30, 1946, she 
became a civilian. And, in any event, delivery to her of a certificate 
of service was a conclusive statement by the Army that she had been 
discharged on May 30, 1946. Petitioner maintained that this cer- 
tificate and report of separation is of equal dignity with official War 
Department orders, and it therefore revokes all previous orders. 
United States v. Kelly, 15 Wall. 34, 21 L. ed. 106 (1872), citing 
with approval Bulletin of the Judge Advocate General, Vol. 3, page 
146 (1868), soldier’s honorable discharge is formal final judgment 
passed by government on entire military record; an authoritative 
declaration that he left the service in a status of honor; United States 
ex rel. Santantonio v. Warden, Naval Prison, Navy Yard, Brooklyn, 
N. Y., supra. 

Respondent maintained “These decisions [of Judge Advocate Gen- 
eral] represent the approved construction of Army Regulations and 
statutes. They cannot be lightly regarded by the civil courts in in- 
terpreting their legal effect. It is to the Judge Advocate General 
that Congress has committed the supervision and direction of the 
military justice system. It is upon him that Congress has placed the 
primary duty of construing, interpreting and applying Army Regu- 
lations and directives. United States v. Hermanos Y. Compania, 
209 U. S. 333, 338, 28 Sup. Ct. 532, 52 L. ed. 821 (1907) ; National 
Land Co, v. United States, 252 U. S. 140, 40 Sup. Ct. 237, 64 L. ed. 
496 (1919). The courts look with favor upon decisions of the Judge 
Advocate General, Bowen v. Johnston, 306 U. S. 19, 59 Sup. Ct. 
442, 83 L. ed. 455 (1938); Stout v. Hancock, 146 F. (2d) 741 
(C. C. A. 5th, 1944).” 

“This office has consistently held that an Army officer remains 
an officer on active duty while on terminal leave. It follows there- 
fore that he continues to hold an office of trust or profit under the 
laws of the United States during the period of such leave.” SP 
JGA 1945/13372, 14 Dec. 1945. Respondent indicated repeated de- 
cisions to the same effect, construing the application of Army Regu- 
lations and statutes to officers on terminal leave. The provisions of 
Army Regulations 600-10 have been applied to officers on terminal 
leave in SP JGA 1946/2188, 1 Mar. 1946; SP JGA 1945/2522, 9 
Mar. 1945; and in SP JGA 1945/10482, 10 Oct. 1945, in a case 
involving enrollment of an officer on terminal leave in medical re- 
fresher course conducted for veterans, the Judge Advocate General 
held: “Although an officer of the Army on terminal leave is nor- 
mally not called upon to perform duty, he is nevertheless in an active 
duty status and is not, technically speaking, separated from the serv- 
ice or relieved from active duty . . . until the expiration of his ter- 
minal leave.” 
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The Judge Advocate General held in SP JGA 1944/6985, 6 July 
1944 (prior to the amended Army Regulation 605-115 which men- 
tions terminal leave by that name): “The phrase terminal leave is 
not known either to the statutes or Army Regulations but has come 
generally to be regarded as descriptive of ordinary leave of absence 
granted officers about to conclude their active service. . . . The mere 
fact that it is anticipated that a particular officer may shortly be sepa- 
rated from the service . . . does not change his duty status prior to 
such separation . . . or alter the character of ... leave... .” So 
also with regard to the dual compensation statutes, because of which 
officers on terminal leave were precluded from accepting other gov- 
ernment employment, Congress with this disability in mind, enacted 
special legislation to remove it. Subsequent to her arrest petitioner 
applied for and received active duty pay and allowances, which act, 
respondent asserted, is totally inconsistent with her claim of civilian 
status. Mayborn v. Heflebower, 145 F. (2d) 864 (C. C. A. 5th, 
1944); Hibbs v. Catovolo, 145 F. (2d) 866 (C. C. A. 5th, 1944) 
(soldiers by their acts estopped to deny military status). 

Respondent maintained that in the instant case revoking orders 
were published prior to the time petitioner’s terminal leave orders 
became wholly executed; therefore, whether she actually received 
them prior to the execution of the terminal leave orders only affected 
her duty to report to Fort Sheridan. It in no way affected the va- 
lidity of the revocation orders since they were issued by superior 
authority. SP JGA 1946/2082, 13 Mar. 1946, “It is well settled 
that a subsequent order is ineffective as a revocation of a prior order 
which has been duly executed so as to extend the active duty of an 
officer or again place him in a duty status. Implicit in such holdings 
is the conclusion that had such amendatory or revoking orders been 
published prior to the time when the orders sought to be amended or 
revoked became wholly executed, such . . . orders would have been 
effective to accomplish the purpose. . . .” Respondent maintained 
that petitioner’s receipt of the telegram of May 29, 1946, was con- 
structive notice, however inartfully phrased, of the orders of May 
24, 1946. The courts-martial and appellate authorities in the War 
Department held that petitioner had received constructive notice of 
the orders. 

In SP JGA 1946/1147, 29 Jan. 1946, it is held: “. . . The issuance 
of a certificate of service is provided for by statute.... It evi- 
dences satisfactory completion of a period of service. . . . It does not 
necessarily, like a certificate of discharge issued pursuant to compe- 
tent orders, evidence a complete separation from military status. .. .” 
Asserting the ineffectiveness of petitioner’s certificate of service, re- 
spondent emphasized that Camp Beale had lost all jurisdiction of 
the petitioner by virtue of War Department orders of May 24, 1946, 
and therefore its inadvertent act of mailing petitioner’s certificate was 
void ab initio. United States v. Perkins, 116 U. S. 483, 6 Sup. Ct. 
449, 29 L. ed. 700 (1886); Ex parte Roach, 244 Fed. 625 (N. D. 
Ala. 1917). 

The Hesse family jewels were property not subject to looting 
under the Laws of Land Warfare, Annex to Hague Convention No. 
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IV, Oct. 18, 1907, Treaty Series No. 539, 36 Star. 2295 (1907). 
Civilians as well as members of the military establishment are sub- 
ject to trial by military tribunals for violations of the laws of war. 
Petitioner was convicted of the charge of larceny of these jewels, to- 
gether with several military offenses, and hence was guilty of a viola- 
tion of the laws of land warfare. It is a well established principle 
that where a person is found guilty of one of several offenses which 
will support the sentence, it is immaterial that she was illegally con- 
victed of others. Hirabayashi v. United States, 320 U. S. 81, 85, 
63 Sup. Ct. 1375, 87 L. ed. 1774 (1943); Carter v. McClaughry, 
183 U. S. 365, 384-396, 22 Sup. Ct. 181, 46 L. ed. 236 (1902) ; 
Reilly v. Pescor, 156 F. (2d) 632 (C. C. A. 8th, 1946). Article of 
War 12, 41 Srar. 789 (1920), 10 U. S. C. § 1483 (1940), extends 
the jurisdiction of General Courts-Martial to “. . . any . . . person 
who by the law of war is subject to trial by military tribunals. . . .” 
Therefore, even if petitioner were illegally convicted of the military 
offenses, she was properly tried by General Courts-Martial. 

The court stated that the question of guilt or innocence is of no 
concern. If petitioner has been tried and convicted by a tribunal 
vested with jurisdiction to act in the premises, she must submit to 
its judgment. Ex parte Mason, 105 U. S. 696, 26 L. ed. 1213 
(1881). However, she cannot be required to undergo punishment 
for her offense under the judgment of conviction if the court which 
pronounced that judgment lacked jurisdiction to try her, or having 
jurisdiction, lost it by depriving her of a constitutional right. Jn re 
Metzger, 5 How. 176, 12 L. ed. 104 (1847); E-x parte Parks, 93 
U. S. 18, 23 L. ed. 787 (1876). The numerous opinions of the Judge 
Advocate General “. . . while entitled to considerable weight with the 
Court, are not controlling. The Court must arrive at such conclusion 
upon the law as the facts of this particular case require.” 

The court concludes that petitioner’s actual status while on terminal 
leave, as distinguished from her technical status for pay purposes only, 
was that of an officer on inactive duty. The Judge Advocate General 
in SP JGA 1945/10482, supra, regarded the active duty status of an 
officer on terminal leave as being only technical. To the same effect 
is Army Regulation 605-115, supra. The report of the Senate Mili- 
tary Affairs Committee, supra, stated correctly the policy of the Army 
and Navy concerning terminal leave prevailing up to that time, and 
its practical meaning and application. The court adopted the admin- 
istrative procedure of the separation center and the Adjutant Gen- 
eral’s Office as clearly indicative of petitioner’s inactive status except 
for pay purposes. 

The court next concluded that petitioner’s terminal leave orders 
were never effectively revoked, and by their self-executing provisions 
she was finally and formally separated from the service on May 30, 
1946. It is well settled that military orders are of no effect until 
received by the person named therein. This was conceded by counsel 
for respondent in the course of the trial. And see CM 211586, May 
10, 1939, Volume 10, page 107; Bulletins of the Judge Advocate 
General, 1944, Vol. 3, page 449; Vol. 3, page 406; 1945, Vol. 4, 
page 456. There was no evidence that these orders were delivered 
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to any person listed as a distributee thereof. The court also con- 
cluded that petitioner’s certificate of service, like an honorable dis- 
charge in cases of enlisted personnel, is a formal and solemn act on 
the part of the Adjutant General, which, in the absence of a showing 
that it was issued through mistake or by an unauthorized person, can- 
not be impeached. 

The court then asserted that the accrual of leave by an officer 
while he was on terminal leave was an erroneous interpretation of 
the old law then in effect allowing leave credit to all officers on duty, 
19 Star. 102 (1876), 10 U. S. C. § 842 (1940), which was corrected 
by the Armed Forces Leave Act of 1946, 60 Srar. 963, 10 U. S.C. A. 
§ 18 (1946), allowing leave credit only for active duty. 

Finally, the court declared untenable respondent’s contention that 
petitioner, by accepting officer’s pay after arrest, was estopped to 
deny military jurisdiction. Military courts, like the District Courts, 
are courts of strictly limited jurisdiction. 41 Stat. 787, 789, 10 
U. S. C. § 1473, § 1483 (1940); Cole v. Blankenship, 30 F. (2d) 
211 (C. C. A. 4th, 1929). Lack of jurisdiction can never be waived, 
either expressly or by implication. Ver Mehren v. Sirmyer, 36 F. 
(2d) 876 (C. C. A. 8th, 1929). 

The court’s decision holds that an officer entering upon terminal 
leave reverts to inactive duty status. The court appears to overlook 
the well established principle that the Secretary of War is the regu- 
lar constitutional organ of the President for the administration of the 
military establishment of the nation, and rules and orders publicly 
promulgated through him must be received as the acts of the Execu- 
tive, and as such, be binding upon all within the sphere of his legal 
and constitutional authority. United States v. Eliason, 16 Pet. 291, 
302, 10 L. ed. 968 (1842). And see also Runkle v. United States, 
122 U. S. 543, 557, 7 Sup. Ct. 1141, 30 L. ed. 1167 (1887). 

It is submitted that with these given facts the determination of 
petitioner’s status lies within the authority of the Executive pur- 
suant to the will of Congress in the exercise of its constitutional 
power “To make Rules for the Government and the Regulation of 
the land and naval forces,” U. S. Const., Art. I, § 8, cl. 14. In this 
connection it is the settled rule that a regulation by a department of 
the government, addressed to and reasonably adapted to the enforce- 
ment of an act of Congress, the administration of which is confided 
to such department, has the force and effect of law if it be not in 
conflict with express statutory provision. Maryland Casualty Co. v. 
United States, 251 U. S. 342, 349, 40 Sup. Ct. 155, 64 L. ed. 297 
(1920). 

The court stated that respondent conceded that military orders 
are of no effect until received. It is believed that this is a misinter- 
pretation of the principle conceded. Respondent conceded that such 
orders are of no effect until actually or constructively received. It 
is further to be noted that in the cases cited by the court the deter- 
minative factor in establishing the status of the individual concerned 
was whether he had received actual or constructive notice of the 
orders involved. F. W. C., 3p. 
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PATENTS—JURISDICTION OF THE U. S. C. C. P. A—Evipence.— 
The appellant applied for a patent containing claims specifying an 
enclosed, mine ventilating motor in combination with a controlling 
switch within the motor enclosure and a switch operating rod ex- 
tending through the motor enclosure and through the surrounding 
ventilation shaft. The examiner rejected the claims on the grounds 
that the term “enclosed motor” includes substantially enclosed motors 
and that with that interpretation of that term there was no invention 
in the application as claimed over two cited references which showed, 
in combination, a substantially enclosed motor with a switch and 
control rod essentially as claimed by the appellant. The Board of 
Appeals affirmed the examiner. The Court of Customs and Patent 
Appeals found, partly on the authority of an engineering handbook 
submitted by the appellant, that the term “enclosed motor,” as used, 
means a totally enclosed motor. This same handbook also indicated 
that it is standard practice to use totally enclosed motors in mines. 
Held, that whether there was invention in the claimed combination of 
the switch, operating rod, and enclosed motor, in view of the refer- 
ences of record, when considered in the light of the statements quoted 
from the engineer’s handbook, was not an issue before them, as the 
jurisdiction of that court is confined to the grounds of rejection ap- 
plied by the tribunals of the Patent Office. In re Curley, 158 F. (2d) 
300, 72 U. S. P. Q. 116, 34 C. C. P. A. (Patents) 749 (1946). 

In his dissent, Bland, J., urged that affirming the Board’s decision 
for lack of invention over the instant references (in spite of the 
court’s narrow interpretation of the term “enclosed motor”) would 
not be stating a new ground of rejection. 

The limitation of the jurisdiction of the appellate court to the 
grounds of rejection applied by the Patent Office antedates the Court 
of Customs and Patent Appeals. In 1841 the Circuit Court for the 
District of Columbia, acting under statutory authorization almost 
identical to that under which the Court of Customs and Patent Ap- 
peals now operates, reversed itself on rehearing and denied itself 
jurisdiction to reject claims on grounds other than those applied by 
the tribunals of the Patent Office. Arnold v. Bishop, 1 Fed. Cas. 
1168, No. 553 (C. C. D. C. 1841). The Patent Office had rejected 
the claims in question on the grounds that the applicant was not the 
sole inventor. In the original hearing the court reversed the Com- 
missioner on this point but rejected the claims on the grounds of 
prior use. Arnold v. Bishop, 1 Fed. Cas. 1165, No. 552 (C. C. D.C. 
1841). In the rehearing, cited above, the court used the following 
language: 


. . . If the commissioner did not err in those points, his deci- 
sion . . . must be affirmed, although the judge should be of 
opinion upon the evidence and the merits of the whole case that 
the patent ought to have been granted. So, if the judge should 
reverse the decision of the commissioner upon those points, it 
would seem that the patent must issue, although the judge 
should be of opinion that, upon the whole case, as it appears in 
evidence before him, the patent ought not to issue. I say that 
this would seem to be the effect of such a decision, because the 
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effect of such a decision upon the further proceedings of the 
commissioner would depend upon the question whether the 
reasons of appeal thus affirmed involved the merits of the case. 
If they did not, the commissioner might well say it is true that 
I erred in those points, but my objections to the issuing of the 
patent still exist untouched by the decision of the judge. (Em- 
phasis supplied.) 


This opinion clearly indicated the power of the Patent Office to re- 
ject the claims in question even after it had been reversed on appeal, 
provided there was a real basis of rejection which had not been over- 
ruled by the court on appeal. 

In 1930-1932 the Court of Customs and Patent Appeals went 
through the same process. In an original hearing the court reversed 
the Board’s decision that the references of record anticipated the ap- 
pellant’s claims but rejected the claims on the grounds that they were 
so broad as to claim a function. In re Tucker, 46 F. (2d) 214, 8 
U.S. P. Q. 50,18 C. C. P. A. (Patents) 875 (1931). On rehearing 
the court over-ruled this decision, denying itself jurisdiction to reject 
claims on grounds other than those applied by the tribunals of the 
Patent Office. The court cited the Arnold cases, supra, particularly 
in regard to the fact that the Patent Office would still have the power 
to reject the claims on grounds other than those which were in issue 
on appeal. In re Tucker, 54 F. (2d) 815, 12 U. S. P. Q. 131, 19 
C. C. P. A. (Patents) 810, (1932). This case also over-ruled the 
case of In re Burnelli, 38 F. (2d) 891, 17 C. C. P. A. (Patents) 918 
(1930). In that case the examiner had rejected the claims in ques- 
tion on the ground that there was no invention over the prior art. 
The court reversed the examiner but rejected the claims on the 
ground that they were broader than the disclosure. 

In the cited cases preceding the Curley case, the broad ground of 
rejection used by the court was clearly different than that applied by 
the Patent Office. In the Curley case, the broad ground applied by 
the Patent Office, and which might have been applied by the Court 
of Customs and Patent Appeals, was lack of invention over the prior 
art. As long as the court were to apply only this one broad ground 
of rejection it appears that a decision affirming the Board would not 
be contra to the holdings of the prior cases. 

However, the real objection to consideration by the court of the 
handbook in the Curley case lies in Rev. Stat. § 4914 (1874), 35 
U. S. C. § 62 (1940). This section reads, in part, as follows: 


The court, on petition, shall hear and determine such appeal, 
and revise the decision appealed from in a summary way, on the 
evidence produced before the Commissioner. . . . (Emphasis 
supplied. ) 


On the basis of a strict interpretation of the italicized portion of 
this section, the handbook in the Curley case was properly disre- 
garded as an anticipatory reference since it was not produced before 
the Commissioner. By reasonable analogy, however, to court actions 
in infringement suits it can well be argued that the handbook was 
admissible evidence. It is well established that a federal court, in 
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hearing infringement suits, will not consider, as anticipatory refer- 
ences, prior patents not included in the pleadings or of which notice 
was not given to the plaintiff. Jorgenson v. Hawkins, 14 F. (2d) 
409 (C. C. A. 8th, 1926) ; Witzell v. Berman, 212 Fed. 734 (C. C. A. 
2d, 1914). Similarly, the Court of Customs and Patent Appeals has 
ruled that it will not consider prior patents as anticipatory references 
where they do not appear in the record. Morgenstern v. Burton, 86 
F. (2d) 341, 31 U. S. P. Q. 377, 24 C. C. P. A. (Patents) 734 
(1936); In re Stauber, 45 F. (2d) 661, 7 U. S. P. Q. 258, 18 
C. C. P. A. (Patents) 774 (1930). 

However, the federal courts will, in infringement suits, take ju- 
dicial notice that the general public, or persons skilled in an art, 
recognize and appreciate certain mechanical facts even when such 
recognition has not been pleaded or alleged. The Circuit Court of 
the Southern District of New York took judicial notice, without 
supporting evidence, that it is well recognized that melted solder or 
other soft materials will fly off a rotating body in Fellows v. Borden’s 
Condensed Milk Co., 180 Fed. 421 (C. C. S. D. N. Y. 1910). In 
Beer v. Walbridge, 100 Fed. 465, 40 C. C. A. 496 (C. C. A. 2d, 
1900), the court went further in holding that an appellate court can 
take judicial notice of facts within common knowledge even when 
such facts have not been argued or considered in the lower court. 

An opinion handed down by the Eighth Circuit Court of Appeals 
indicated that a court may take judicial notice not only of facts of 
general knowledge but also of devices in common use. This appel- 
late court held that any Indian tepee anticipated the claims in suit 
in spite of the fact that in the lower court there had been no pleading 
or proof of any disclosure of prior art relating to tent making. Colo- 
rado Tent & Awning Co. v. Parks, 195 Fed. 275 (C. C. A. 8th, 
1912). In Brown v. Piper, 91 U.S. 37, 23 L. ed. 200 (1875), the 
Supreme Court stated that it was within the jurisdiction of the Cir- 
cuit Court of Appeals to take judicial notice that an ice cream freezer 
is a thing within the common knowledge and use of the people of 
the country even though both the pleadings and the proof in the 
lower court were silent as to this device. It was held specifically 
that neither notice nor proof were necessary. 

The Supreme Court has held that a circuit court was acting within 
its jurisdiction when it took judicial notice of facts appearing abun- 
dantly in standard works in every large library and declaring the 
patent in suit invalid even though the question of validity had not 
been raised in the lower court and no evidence presented which 
would tend to invalidate. Werk v. Parker, 249 U. S. 130, 39 Sup. 
Ct. 197, 63 L. ed. 514 (1918). In the Colorado Tent case, supra, 
the appellate court had referred to the Century Dictionary for a dis- 
closure of the Indian tepee cited against the patent in suit. The 
Eighth Circuit Court of Appeals cited the Bible, the American Me- 
chanical Dictionary, and the Century Dictionary as evidence of the 
state of the art even though the defendant had cited only prior patents 
and the lower court had not considered these standard works. Baker 
v. Duncombe, 146 Fed. 744, 77 C. C. A. 234 (C. C. A. 8th, 1906). 
In the Beer v. Walbridge case, supra, the court said that the courts 
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“may refer to the dictionaries and encyclopedias for information 
when necessary to go outside the record.” 

In view of these examples of cases in which appellate courts have 
considered evidence not brought up in the lower courts in spite of 
the general rule that evidence in an appeal case should be limited 
to that which was considered in the lower court, it would appear 
that the Court of Customs and Patent Appeals would have been 
within the spirit of Rev. Star. § 4194, supra, if it had considered 
the handbook in the Curley case. The Court of Customs and Patent 
Appeals might have justified consideration of the handbook on the 
basis that it would function only to substantiate or enlarge the court’s 
own common understanding of what was standard practice in the 
art. In limiting its jurisdiction in this case to consideration of refer- 
ences cited by the examiner, even to the exclusion of standard refer- 
ence books, the Court of Customs and Patent Appeals appears to 
have gone further in this respect than it has in earlier cases, and, 
perhaps, further than was contemplated in the construction of Rev. 
Stat. § 4914. R. C. C. 


TAXATION — DEPRECIATION — CONSTRUCTION OF STATUTE—AD- 
MINISTRATIVE LAwW.—Petitioner on January 11, 1932, acquired by 
the will of her husband an apartment building and lot subject to a 
mortgage and interest in default amounting to $262,042.50. As of 
that date the property was appraised for federal estate tax purposes 
at a value exactly equal to the total amount of this encumbrance. 
Petitioner operated the building until November 29, 1938, reporting 
gross rentals as income and claiming deductions for expenses includ- 
ing depreciation, and then sold it to a third party for $3,000.00 cash, 
subject to the mortgage, and paid $500.00 expenses of sale. Peti- 
tioner reported a taxable gain of $1,250.00 on this transaction, claim- 
ing that the “property” acquired in 1932 and sold in 1938 was only 
the equity, or the excess of the value of the apartment building and 
lot over the debt. As this equity was of zero value when acquired, no 
depreciation was taken. The Commissioner determined that the 
“property” acquired was the physical property itself, undiminished 
by the mortgage. The original basis thereof being $262,042.50, the 
appraised value in 1932, of which $55,000.00 was allocable to land 
and $207,042.50 to building. He then determined there was allowable 
depreciation of $28,045.10 on the building so that the adjusted basis 
thereof at the time of sale was $179,997.40. The amount realized on 
the sale was determined to be the $2,500.00 cash receipts plus the 
principal amount of the mortgage, both totalling $257,500.00. On this 
basis the Commissioner determined there was a net taxable gain of 
$23,767.03 realized by the petitioner. The Tax Court reversed the 
Commissioner. On appeal the Circuit Court of Appeals reversed the 
Tax Court, affirming the ruling of the Commissioner. Held, (1) that 
“property” as used in § 113(a) (5) and related sections of the Rev- 
enue Act of 1938, 52 Stat. 447 means the physical property itself 
undiminished by mortgage, and (2) that the determination of what 
is “property” as used in the Revenue Act of 1938, supra, is a ques- 
tion of law. Crane v. Commissioner of Internal Revenue, U. S. 


, 67 Sup. Ct. 1047 (1947). 
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The Revenue Act of 1938, 52 Strat. 447, §111(a) defines the gain 
from “the sale or other disposition of property” as “the excess of the 
amount realized therefrom over the adjusted basis provided in 
§113(b) . . .” § 113(b) provides “the adjusted basis for determin- 
ing the gain or loss from the sale or other disposition of property” 
is to be “the basis determined under subsection (a), adjusted . . 
[(1) (B)] . . . for exhaustion, wear and tear, obsolescence, amor- 
tization . . . to the extent allowed (but not less than the amount 
allowable) . . .” This basis under subsection (a), “if the property 
was acquired by . . . devise . . . or by the decedent’s estate from 
the decedent,” § 113(a) (5), is “the fair market value of such prop- 
erty at the time of such acquisition.” §111(b) defines “the amount 
realized from the sale or other disposition of property” as “the sum 
of any money received plus the fair market value of the property 
(other than money) received.” 

The dispute in this case was the construction to be given the term 
“property” under §113(a) (5). If “property” meant “equity,” it 
would necessarily follow that the basis of petitioner’s property was 
zero. If, however, it means the land and buildings themselves, or the 
owners’ legal rights in them undiminished by the mortgage, the basis 
is $262,042.50. 

The words of statutes—including revenue acts—should be in- 
terpreted where possible in their ordinary, everyday senses. Old 
Colony R. R. Co. v. Commissioner of Internal Revenue, 284 U. S. 
552, 560, 52 Sup. Ct. 211, 76 L. ed. 484 (1932). “Property” is de- 
fined by the standard dictionaries as the physical thing which is a 
subject of ownership or that it is the aggregate of the owner’s right 
to control and dispose of that thing. Webster’s New International 
Dictionary, Unabridged 2d Edition; Funk & Wagnalls’ New Stand- 
ard Dictionary; Oxford English Dictionary. “Equity” is not given 
as a synonym of “property” but is defined as “the value of a prop- 
erty . . . above the total of the liens. . . .”” Webster’s New Interna- 
tional Dictionary, supra. Congress in using the word “property” 
could not therefore have meant “equity.” 

The estate tax law and regulations have always required that the 
value of decedent’s property, undiminished by liens, be so appraised 
and returned, and that mortgages be separately deducted in comput- 
ing the net estate. § 202 and § 203(a) (1), Revenue Act of 1916, 
39 Strat. 756 and subsequent acts; Regulations 37, Arts. 13, 14, and 
47, 1918. Since these provisions of the Regulations have been in 
effect since 1918 and as the relevant statutory provision has been re- 
peatedly re-enacted since then in substantially the same form, the 
Regulations may itself now be considered to have the force of law. 
Helvering v. Reynolds Tobacco Co., 306 U. S. 110, 114, 59 Sup. Ct. 
423, 83 L. ed. 536 (1939). 

“Property” should not be construed to mean “equity” because of 
the bearing such construction would have on the alowance of deduc- 
tions for depreciation and on the collateral adjustments of basis. Sec- 
tion 23(1) of the Statute permits deduction from gross income of 
“a reasonable allowance for the exhaustion, wear and tear of prop- 
erty... .” Sections 23(n) and 114(a) declare that the “basis upon 
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which exhaustion, wear and tear . . . are to be allowed” is the basis 
“provided in § 113(b) for the purpose of determining the gain upon 
the sale” of the property, which is the § 113(a) basis “adjusted. . . 
for exhaustion, wear and tear . . . to the extent allowed (but not 
less than the amount allowable. . . .” 

Under these provisions, if the mortgagor’s equity were the 
§ 113(a) basis, it would also be the original basis from which de- 
preciation allowances are deducted. The amount of annual allowances 
would then represent only a fraction of the cost of the corresponding 
physical exhaustion, and any recoupment of the remainder of the cost 
could be effected only by the reduction of taxable gain in the year of 
sale. Using the mortgagor’s equity as the basis in § 113(a) would 
require that basis to be changed with each payment on the mortgage. 
The attendant problem of repeatedly recomputing basis and annual 
allowances would be a tremendous accounting burden on both the 
Commissioner and the taxpayer. The Treasury has never furnished 
a guide through the maze of problems that arise in connection with 
depreciating on an equity basis, but on the contrary, has consistently 
permitted the amount of depreciation allowances to be computed on 
the full value of the property. Congress’ long-continued acceptance 
of this situation gives it full legislative endorsement. Helvering v. 
Reynolds Tobacco Co., supra. 

It was urged by petitioner that she was not entitled to depreciation 
deductions, whatever the basis of the property, because the law allows 
them only to the one who actually bears the capital loss, and here the 
loss was the mortgagee’s and not hers. Helvering v. Lazarus & Co., 
308 U. S. 252, 60 Sup. Ct. 209, 84 L. ed. 226 (1939); Duffy v. 
Central R. R. Co., 268 U. S. 55, 64, 45 Sup. Ct. 429, 69 L. ed. 846 
(1925). The court found there was no evidence or finding in the 
Tax Court that the value of the property was less than the lien. The 
fact that the buyer was willing in 1938 to take the property subject 
to an increased lien and pay a substantial amount of cash in addition 
would seem to indicate otherwise. 

As the use of the word “property” as used in § 113 must neces- 
sarily be the same as used in § 111(a) and (b) because of the func- 
tional relationship of the two sections, the amount of the mortgage 
was properly included in the “amount realized” on the sale. If 
“property” to be valued on the date of acquisition is the property free 
of liens, the “property” to be priced on a subsequent sale must be 
the same thing. Maguire v. Commissioner of Internal Revenue, 313 
U. S. 1, 8, 61 Sup. Ct. 789, 85 L. ed. 1149 (1941). It is not neces- 
sary that there must be an actual receipt by the seller himself of 
“money” or “other property,” in their narrowest senses. United 
States v. Hendler, 303 U. S. 564, 58 Sup. Ct. 655, 82 L. ed. 1018 
(1938); Brons Hotels, Inc. v. Commissioner of Internal Revenue, 
34 B. T. A. 376 (1936); Walter F. Haass v. Commissioner of In- 
ternal Revenue, 37 B. T. A. 948 (1938); Douglas v. Willcutts, 296 
U. S. 1, 8, 56 Sup. Ct. 59, 80 L. ed. 3 (1935). The taxpayer was 
the “beneficiary” of the payment in “as real and substantial a sense 
as if the money had been paid it and then paid over by it to its cred- 
itors.” United States v. Hendler, supra. 
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The court refuted the statement of petitioner that the result reached 
taxes her on what is not income within the meaning of the Sixteenth 
Amendment. It is not necessary that income be only direct receipt 
of cash. Douglas v. Willcutts, supra; Burnet v. Wells, 289 U. S. 670, 
677, 53 Sup. Ct. 761, 77 L. ed. 1439 (1933). There was no ruinous 
disaster to the petitioner. She was entitled to depreciation deductions 
for a period of nearly seven years, and she actually took them in al- 
most the allowable amount. To hold in accordance with her theory 
would allow the taxpayer to enjoy a double deduction on the same 
loss of assets. 

The Tax Court’s determinations, that “property” means “equity” 
as used in the Statute, and that the amount of a mortgage subject to 
which property is sold is not the measure of a benefit realized, within 
the meaning of § 111(b), announced rules of general applicability on 
clear-cut questions of law. Commissioner v. Wilcox, 327 U. S. 404, 
410, 66 Sup. Ct. 546 (1946); Trust of Bingham v. Commissioner, 
325 U. S. 365, 369-372, 65 Sup. Ct. 1232, 89 L. ed. 1670 (1945) ; 
John Kelley Co. v. Commissioner, 326 U. S. 521, 527, 66 Sup. Ct. 
299 (1946); Dobson v. Commissioner, 320 U. S. 489, 64 Sup. Ct. 
239, 88 L. ed. 248 (1943). 

Justices Jackson, Frankfurter and Douglas dissented contending 
that petitioner acquired only an equity worth nothing. 

It would seem that the court reached the only logical conclusion. 
Depreciation is not based on an intangible, but definite physical prop- 
erty which suffers physical deterioration caused by wear and tear and 
the action of the elements. Title was clearly in the petitioner. She 
had power of control and disposition of the property and was the only 
one who could claim deduction for depreciation. So long as the mort- 
gagor remains in possession, the mortgagee cannot take depreciation 
deductions, even if they sustain the capital loss, as § 23(1) allows 
depreciation only on property “used in the trade or business.” While 
on its face the result might seem harsh, it must be remembered that 
the petitioner took advantage of the depreciation allowances for 
nearly seven years. Her taxable income was thereby reduced during 
those years by the amount of depreciation taken. 

R. A. A. 
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CRIMINAL PROCEDURE FROM ARREST TO APPEAL. By Lester B. 
Orfield. New York: New York University Press. 1947. Pp. 
xxxi, 614. $5.50. 


Professor Orfield’s study of “Criminal Procedure from Arrest to 
Appeal” is a desirable and helpful addition to the Judicial Administra- 
tion Series published under the auspices of The National Conference 
of Judicial Councils, and under the guidance of Dean Arthur T. Van- 
derbilt. Lest its title lead to any misunderstanding as to the nature 
of this work, it should be observed that the volume is not a text book 
or a treatise on criminal procedure. It is a survey and a critique of 
the existing criminal procedure in England and the United States 
from an operative or practical standpoint, with an analysis of its 
desirable features and a scrutiny of its defects. The book is obviously 
a product of exhaustive research. Its material is exceedingly well 
classified and organized, and it gives the reader a clear understand- 
ing of the manner in which criminal justice is administered. 

The book traces criminal procedure in the choronological order of 
the various steps taken in a criminal case, beginning with arrest and 
ending with sentence and judgment. Appeals form the subject matter 
of a separate work by the same author. He properly devotes con- 
siderably more attention to the subject of the law of arrest and its 
practical aspects than is customary in most works on criminal law 
or criminal procedure. Ordinarily, the law of arrest, which originated 
before the advent of modern urban conditions and which is really 
suitable only for a rural society, is summarized more or less by rote 
without any attempt at penetrating analysis. Professor Orfield points 
out very clearly, what many do not seem to realize, that with the 
organization of modern police departments and with the increased 
concentration of population in cities, the rules governing the subject 
of arrest are in fact somewhat outmoded. It was suggested by the 
Wickersham Commission that a large number of arrests made by 
police officers are technically illegal. More recently, Professor S. B. 
Warner has called attention to the difficulties of complying with the 
traditional limitations on the right of arrest and at the same time ap- 
prehending criminals. He has drafted and proposed a model Act 
which would modernize the law on this subject. This topic is ana- 
lyzed by Professor Orfield in a thorough and enlightened manner. 

Similarly the author devotes considerable attention to the important 
matter of imposition of sentence. He apparently realizes that this is 
the most difficult function of all those performed by a judge sitting in 
a criminal court. He analyzes in detail some of the defects of the 
existing system and examines some of the efforts to cure them by 
presentence investigations and indeterminate sentence laws. 

The subject of confessions made between arrest and preliminary 
examination has attracted a considerable amount of public attention 
during the past few years. This reviewer is constrained to record 
his disagreement with the author’s interpretation of McNabb v. 
United States, 318 U. S. 332, 63 Sup. Ct. 608, 87 L. ed. 819 (1943). 

[155] 
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This case does not lay down any broad rule that any statement made 
by a defendant is not admissible in evidence if made in response to 
an interrogation occurring while he was confined in violation of the 
requirement that he be brought before a magistrate without unneces- 
sary delay. This is made clear in the later case of United States v. 
Mitchell, 322 U. S. 65, 64 Sup. Ct. 896, 88 L. ed. 1140 (1944). 

In dealing with jury trials the author ably discusses the traditional 
right of the judge to comment on the evidence in his charge to the 
jury and analyzes the fallacy of the pernicious doctrine which in 
many States has circumscribed the judge in this respect. He indi- 
cates that fortunately the present tendency is in the opposite direction. 

It is inevitable that in any survey covering a wide range, omissions 
will occur. For example, in dealing with various methods to facilitate 
and assure the collection of forfeited bail bonds, the author overlooks 
the simple solution used in the District of Columbia and some of the 
other Federal jurisdictions, to wit, immediately to preclude any bonds- 
man from writing any further bonds when one of his bonds has been 
forfeited, until the amount of the forfeiture is paid. This method 
of collecting bail bonds operates automatically, simply and success- 
fully. 

Occasionally, a generalization found in the book is subject to some 
qualification. For example, the statement that motions for a directed 
verdict are seldom granted, certainly does not apply to the Federal 
courts. This reviewer, who has granted such motions when they 
were appropriate, takes issue with the view expressed by the author 
that a motion for a directed verdict invades the province of the jury. 


On the contrary, such motions are an inherent part of the system of 
trial by jury. 

These observations, however, are not intended as criticisms of this 
excellent and constructive contribution in the field of judicial admini- 
stration, but are merely random thoughts evoked by the author’s 
lucid analysis of the subject. ALEXANDER HOLTZOFF. 


Labor UNIons AND MunicipaL Empioye Law. By Charles S. 
Rhyne. National Institute of Municipal Law Officers. 1946. 
544 pp., $10.00. 


This volume has some value as a compilation and summary of ma- 
terials of the legal relationship of labor organizations and municipal- 
ities. The texts of the various court decisions and the opinions of 
state attorneys general, city counselors and those of the General 
Counsel of the American Federation of Labor and the CIO relating 
to legal problems in this field are set forth. Representative contracts 
are, in some instances, set out in full. The author concludes that a 
naked right to organize exists for municipal employees except where 
inconsistent with the duties to be performed. He has in mind here 
policemen and firemen and the like. He further concludes that the 
majority view is to the effect that any contract between a municipality 
and a labor organization covering terms and conditions of employ- 
ment of public employees is void as a delegation of public power to a 
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private group. Union security contracts and contracts granting exclu- 
sive recognition to labor organizations as representatives of municipal 
employees are void as unlawful preferences and illegal discriminations. 
Nor can a city bind itself to arbitration. There is no right to strike 
for governmental employees. Finally, the majority view is to the 
effect that where municipalities operate public utilities the distinction 
between proprietary functions of a city and other functions found 
in tort law will not be made. The usual incidents of collective bar- 
gaining do not apply. 

These are Mr. Rhyne’s more important conclusions and, on the 
whole, they summarize fairly what has been said by a majority of 
such authorities as there are. The treatment of the subjects examined 
is however, inadequate, for no critical evaluation of the thinking of 
the courts and bar in this rapidly changing field is attempted. 

That there has been confusion in the determination of issues in 
this field seems clear. Recognition that some features of the normal 
collective bargaining process cannot enter into municipal employee- 
employer relationships should not operate as a bar to the use of the 
process in instances where no limitations are necessary. 

One is impressed too by the book’s neglect of pertinent social and 
economic data. A survey of the structure of the unions in this field, 
their constitutions and practices appears necessary. It would seem, 
also, that a review of the way in which municipal corporation—labor 
union relationships have in fact functioned where permitted to exist 
is essential. 

Long ago Mr. Justice Brandeis demonstrated that the law cannot 
stray far from the field of factual reality if it is to be living law. 
Mr. Rhyne concludes that the majority view is to the effect that 
municipalities cannot legally contract with labor organizations con- 
cerning terms and conditions of employment. The facts are, how- 
ever, that the cases are few and in conflict and that many munici- 
palities do enter such contracts with labor organizations. Munici- 
pally operated transit systems and waterworks offer examples of the 
entrance of the collective bargain into activities of municipalities 
which are, in substance, business enterprises. In addition, TVA, 
Bonneville and the Alaskan Railroad illustrate the feasibility of the 
collective agreement in extensive Federal operations. 

When the public makes private enterprise its undertaking, the em- 
ployees of such an enterprise will not cease to seek improved working 
conditions and adequate protection of labor standards. All too often 
the courts have rested decisions in labor law upon legal concepts 
evolved in litigation between individuals revolving about ordinary 
commercial transactions. To hold as do some decisions that a munici- 
pality which may readily contract for the purchase of supplies pre- 
sumptively cannot contract as to working conditions in enterprises 
not inherently governmental in nature is unrealistic. Common law 
theories of delegation have as little application here as did the fic- 
tional notion of freedom of contract of workers when applied to in- 
validate legislative enactments shortening the working day. Lawyers 
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must bear in mind some penetrating observations of Mr. Justice 
Frankfurter.* 


Events, not men, have been the most powerful molders of 
Anglo-American law. To the extent that men have molded 
events, the great propulsions to legal development have come 
not from lawyers but from those outside the law who have 
changed the face of society, of which law is largely the mirror. .. . 
For the essential task of law—and its greatest triumph—is to de- 
vise peaceful accommodations, expressive of the dominant ideals 
of western democratic civilization, for the clash of interests and 
feelings in a dynamic society. Discordancy of law is largely 
due to the failure of legal processes to adapt themselves to 
changes in those interests and feelings. And this in turn is due 
partly to inertia and partly to lack of social inventiveness, but, 
above all, to the continuing habits of mind shaped by circum- 
stances no longer relevant or only partly relevant. The erection 
of obsolete consideration into rigid rules characterizes all pro- 
fessions when pursued as ends in themselves, torn from the 
nourishing context of the society which they serve... . 


One must await a study which will distinguish between collective 
employee-municipality relationships on the nature of the functions 
performed and which definitively sets forth the sociological and eco- 
nomic data on which any enduring judicial doctrine must rest. It 
should be increasingly apparent that while the “essential attributes” 
of the civil service must be complied with, the area of permissible col- 
lective bargaining in most municipal enterprises is broad enough to 
justify the use of a process generally recognized as an indispensable 
element of industrial peace. The every day problems of millions of 
workers cannot be left to the unsatisfactory techniques of political 
pressures, individual bargaining or an uncertain paternalism. 


BERNARD CUSHMAN. 


1 Foreword—47 Yate Law Journat 515. 








